A Personalised CPD Certificate of Completion will be forwarded to you upon completion of this course.
These notes do not serve as proof of completion alone.

OMNI

The CPD Fest 2020

Brexit - What's Coming and
How to Prepare for It

Presenter:

Cormac Lucey - Finance Lecturer & Economics
Columnist

Sponsored by :-

-—-. ') PracticeNet
KB c Marketing for Accountants

@ gquickbooks. Ortus

Managed IT & Cloud

www.CPDStore.com

Core Technical Online CPD for Irish Accountants
Tax, Audit, Financial Reporting, Insolvency, Company Law, Regulation,
Management Accounting & Business Skills

C pd professional
development

STORE

OmniPro Education & Training
Main Street, Ferns, Enniscorthy, Co. Wexford
053 910 0000
www.omnipro.ie info@omnipro.ie

© OmniPro Education & Training 2020



A Personalised CPD Certificate of Completion will be forwarded to you upon completion of this course.
These notes do not serve as proof of completion alone.

OMNI

Table of Contents:

Brexit - What's Coming and How to Prepare for It Presentation ............ccceuuee. 1
Brexit State Of Play.....cci i s 19
BreXit Brief 97 ... 26
[IEA SUIAE 10 BreXit...uuiiiiiiieeiiiiiiee ettt e s e s s e e s saeaeas 40
Myths and realities of WTO OPLioN.......coccvurieiiiiieiiiiieeeeeee et 70
Brexit Readiness CheCkliSt ........c.ueiieiiiiiiierieeeese e 80
www.CPDStore.com

Core Technical Online CPD for Irish Accountants
Tax, Audit, Financial Reporting, Insolvency, Company Law, Regulation,
Management Accounting & Business Skills

contin i'|l|
C pd professional
develwopm

STORE
© OmniPro Education & Training 2020



A Personalised CPD Certificate of Completion will be forwarded to you upon completion of this course.

These notes do not serve as proof of completion alone.

Brexit
“What's coming and
how to prepare for it

Cormac Lucey
November / December 2020

Brexit

= The UK left the EU on 31 January 2020 under the terms of the
Withdrawal Agreement and we are now in a transitional
period until 31 December 2020. During this time, the UK
remains part of the EU Single Market and Customs Union so
EU rules and regulations continue to apply. Whatever the
shape of the future frading relationship with the UK post
transition, frading conditions with the UK will change and

usinesses need to prepare for that change.

Brexit

= Deal, No Deal or Delay? What's likely to happen?

= Deal - What are the likely contours of an agreed Brexit2
What are the implications for Irish business2

= No Deal - What would a No Deal arrangement mean in
proctice?

ow should Irish business best react?
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Deal, No Deal or Delay?

Deal, No Deal or Delay?

» The withdrawal agreement of 2019 meant that the transition
period started in 2020. It will finish at the end of the year. The UK
government has stated its intention to seek a free-trade
arrangement for the long term. This is a more distant relationship
than previously argued for by the UK side. The upshot is that the
trading relationship will diverge to a greater extent, making
negotiations difficult.

Poirits of contention include:

1.Level playing field (state aid)

= 2 Fisheries

= 3. Dispute resolution and the ECJ role in the new relationship

Extending the fransition period has been formally rejected by the
UK government. Risk of hard Brexit has increased given transition
period was not extended.

Hard Brexit estimates suggest the economic hit to Ireland would
between 2-6% over the short term.

The Department of Finance assumes that a Brexit deal will not be
agreed in its Budget 2021 planning.

Deal, No Deal or Delay?

= The withdrawal agreement is a legally binding international treaty.

= Northern Ireland will remain within the UK Customs Union but will abide by
EU Customs Union rules — dual membership for NI.

= No hard border on the island of Ireland: the customs border will be in the
Irish sea. Goods crossing from Republic of Ireland to Northern Ireland will
nc_)”f require checks, but goods that are continuing on to the UK mainland
will. /

plex arangements will be necessary to differentiate between goods

ing to NI and those travelling through NI to UK or vice versa. Customs

hegksdm ports, VAT and tariff rebates and alignment of regulations will be

needed.

All of thisis backed by a layered consent mechanism, which allows
Stormont to opt-out under simple majority at certain times.

The withdrawal agreement could undermined by the UK's own Internal
Markets Bill. The European Union recently launched legal action against
the UK's Bill on the grounds that it undercuts London's earlier legal
commitments.
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Deal, No Deal or Delay?
| Hard Brexit pros and cons

7
NN. Deal or Delay?
8

Deal, No Deal or Delay?

Irish/UK trade linkages will suffer following Brexit

= The UKis the second largest single-country export
destination for Ireland'’s goods and the largest for its services
= At the same time, Ireland imports c. 20% of its goods from
the UK.

= |rgland’s frade with the UK is labour intensive

= The UK might only account for 10% of Ireland’s total exports,
but Ireland is more dependent than that because those UK-
reliant sectors are labour intensive

MEs account for approx. half of Irish exports to the UK. They
are likely to be more adversely affected than larger
companies by the introduction of tariffs and barriers to trade.
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Deal, No Deal or Delay?

Deal, No Deal or Delay?

Deal, No Deal or Delay?
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Deal, No Deal or Delay?

“How likely is a Brexit deal? Top experts calculate probability
of frade agreement” - the (London) Independent, October 20t

= Mujtaba Rahman, managing director of Europe at the
Eurasia Group: "I still think a deal is probable, mainly
becgause of difficult domestic politics that will propel Boris
nson towards a deal — the pandemic, the questions of
ompetence that have been levelled by the Labour
opposition and the momentum behind Scottish
independence. At Downing Street, there's no strong,
infrinsic belief in the positive value of a frade deal. But
political problems mean they have a strong incentive to get
one.” Chances of deal: 6/10

13

Deal, No Deal or Delay?

“How likely is a Brexit deal? Top experts calculate probability of
trade agreement” - the (London) Independent, October 20t

= Naomi Smith, chief executive of Best for Britain: “Unfortunately,
the fime to agree a wide-ranging set of arrangements — the
sort of deal that Boris Johnson promised — has slipped away
‘there is now precious little fime in which fo negotiate. A
tweight deal is still possible, right until the 11th hour. And,
hile that will still result in additional costs and barriers to UK-EU
rade, it will be far less damaging than the head-in-the-sand
madness of a no-deal result. A botched exit from Europe will
pile costs and misery on top of the costs and misery from the
pandemic, and threaten the Union as well. Johnson
desperately needs a deal if he is not fo be remembered as the
prime minister who broke the UK, and then broke up the UK.”
Chances of a deal: 5/10

14

Deal, No Deal or Delay?

“How likely is a Brexit deal? Top experts calculate probability
of frade agreement” - the (London) Independent, October 20t

= Georgina Wright, senior Brexit researcher at the Institute for
Government: “The problem is that 31 December is soon, but
not,quite soon enough. Both sides are still looking at each
other, sizing each other up and unwilling to move first. But it
|boks like talks will continue, though | suspect there won't be
any real movement until November. But even if there is a
frade deal, that won't be the end of UK-EU talks: Brexit is the
gift that keeps on giving.” Chances of a deal: 7/10

15
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Deal, No Deal or Delay?

“How likely is a Brexit deal? Top experts calculate probability
of frade agreement” - the (London) Independent, October 20t

= Steve Peers, professor of EU law and world frade law at

University of Essex: “The EU wants the UK at least fo commit

to yphold current EU standards on those areas, but the UK
préfers the weaker version of a level playing field, which the
agreed with Canada and Japan. The EU side will also still
expect the UK to remove the controversial parts of the
internal market bill. So a final deal would need movement
from one or both sides on fisheries, dispute seftlement and a
level playing field — which does not look imminent right
now." Chances of a deal: 4/10

16

Deal, No Deal or Delay?

“How likely is a Brexit deal? Top experts calculate probability
of frade agreement” - the (London) Independent, October 20t

= Professor Anand Menon, director of UK in a Changing
Europe: "I think there's a lot of brinkmanship going on, but
bothssides have a strong preference for getting a deal over
noy/getting a deal. My hunch is that when push comes to
shove both sides will be willing fo make the concessions
eeded to get it over the line. “If there isn't a deal this year,
the UK has to go back to the negotiating table for a free
frade agreement at some point. How and when that
happens would depend on the level of pain a no-deal
outcome could inflict next year.” Chances of a deal: “More
likely than not.”

17

Deal, No Deal or Delay?

“Has Dominic Cummings’ exit made a Brexit deal more
likely?” - Politico Europe, November 1é6th

= Charlie Cooper & Emilio Casalicchio: “We do know the
Vote Leave camp like fo cultivate a reputation for
toughness; for doing things commentators say they

uldn’t do; for unpredictable and explosive interventions.
those instincts are indeed dialled down a bit now that
Cummings and Cain are gone, it can probably be chalked
up as a good thing for those who want to see a deal done.”

18
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Deal, No Deal or Delay?

= Betting odds (Smarkets) suggest a 25-30% likelihood of the
transition period being extended

19

Deal, No Deal or Delay?

= Betting odds (Smarkets) suggest a 75-80% likelihood of a
trade deal being concluded

20

Deal, No Deal or Delay?

| = IIEA, “Brexit - state of play”, September 2020
= |[EA - “Brexit brief”, November 2020

21
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Deal

= At best, it will minimise disruption o frade and avoid a

= |t will not over services.

border on Ireland or between Ireland and Great Britain.

Deal

Deal

» o w o N
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25
Deal
| = IIEA “Guide to Brexit"
26

No Deal

What happens if no agreement is reached?

= The EU and the UK would operate World Trade Organisation
(WTO) rules.

= For contracting member states, these are the default rules of

frade which apply when no formal frade agreement exists.

ssence, each WTO member must have a set of tariffs that it

plies (in a non-discriminatory manner) to all other countries

in the world.

For political reasons, the UK government refers to this scenario
as an Australian-style arrangement.

27
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No Deal

Boris Johnson, September 7th

= “There needs fo be an agreement with our European
friends by the time of the European Council on 15 October

... Ifwe can't agree by then, then | do not see that there
will be a free frade agreement between us, and we should
bgth accept that and move on. We will then have a

‘ading arrangement with the EU like Australia’s.”

28

No Deal

Under the UK’s
WTO Tariff
Schedule, it would

impose tariffs on
only 40% of the
UK's imports from
MFN countries.

29

No Deal

For Ireland,
agri-food
exports

particularly hit
by tariffs

30
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No Deal

IIEA “Myths and realities of WTO option”

31

How should Irish business react?

1. Plan for both Deal and No Deal contingencies.

2. Make administrative and logistical arangements for both
contingencies.

3. Consider need for build-up of contingency stockpiles in
agvance of cut-off date

32

How should Irish business react? Supply chain

How can | reduce the impact of Brexit on my supply chain?

= Ask yourself, do you buy directly from a UK business or do you source your
goods or services from the UK, or do you indirectly source products from a
wholesaler or distributor? If so, you need fo understand the risks of Brexit for
your business and you can do this now by checking where your materials,
sfo‘ck,;ngredienfs or any other types of goods are actually coming from or
goingto.

Supply/chain: What can | do now?

= Y6u should contact your UK suppliers, service providers and logistics
ompanies, or your wholesalers and distributors, to seek assurances about
the continuity of goods and services you rely on for trade.

You should also check if your non-UK suppliers use the UK as a landbridge
as there may be delays and cost implications after the transition period,
such as supply, customs, tariffs and related impacts on working capital.

If you have any doubts about continuity in your supply chain you need to
consider the possibility of sourcing your goods or services in Ireland or
elsewhere in the EU.

33
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How should Irish business react? Supply chain

Supply chain: What government supports are available to me?

= The 31 Local Enterprise Offices (LEOs) across the country run a Brexit Mentor
Programme to support business owners and managers. This programme
can help you to identify key Brexit exposures and develop robust strategies
to address issues and maximise potential opportunities.

» |nterTradelreland (m) offers up to €2,250 to help you engage professional
advice to get Brexit ready and a Brexit Advisory Service to help businesses
witl{ practical advice, support and information on Brexit related issues.

EAterprise Ireland ran a series of Brexit Advisory Clinics across the country

ffering information and practical support fo companies. Key elements of
}hese clinics have been made available online to help businesses prepare
or Brexit.

The Brexit Loan Scheme is open for eligible businesses with up fo 499

employees to innovate, change or adapt in response to Brexit-related
challenges. Loan amounts range from €25,000 u; ; to €1.5m, for terms of up
to three years and a maximum interest rate of 4%. Loans up to €500,000
unsecured. This may be useful for businesses who have Brexitimpacts on
their cashflow (conditions apply).

34

How should Irish business react? Customs

= |f you trade with the UK, you will have to comply with EU
customs obligations after the transition period. Customs
declarations will be required to move goods from Ireland to

the UK and vice versa. Both “import” and “export”
declarations will be required.

n practice, much of the customs requirements can be
handled by an agent or operator moving your goods. You
will however be responsible for providing your appointed

agent with accurate information. Incomplete or inaccurate
information will lead to delays which could cost you money.

35

How should Irish business react? Customs

Customs: What can | do now?

= Obtain an EORI number: If ¥ou are a trader who imports or
exports goods info or out of the European Union (EU) or frades
with the UK post transition period, you will need a unique EORI

(Economlc Operators’ Registration and Identification) number.
Register with Revenue for an EORI number to continue frading

witl{ the UK after the transition period. This number is valid

throughout the EU. You can register for an EORI number

through the Revenue website using your Revenue Online
ervice (ROS) account.

If your business moves goods through the UK, or sources
supplies or components from mainland Euro]pe via the UK

landbridge, you should consider availing of the ‘Transit’
procedure to lessen customs delays and costs. Transit is a
customs procedure that allows goods to be moved across
international borders under customs control. A guarantee is

required to secure all charges on the goods. For more
information visit Revenue’s page on Transit.

36
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How should Irish business react? Customs

Customs: What can | do now?

= You must have security in place to cover potential or existing customs
debt for certain customs procedures or facilities. This security must be
in the form of a customs guarantee. A comprehensive guarantee

allows you to combine all your current customs bonds and
guarantees. You willneed an authorisation from Revenue to use a
comiprehensive guarantee. For more information visit Revenue's page
on'Comprehensive Guarantees.

you intend to customs clear and import goods in your own name
into the UK, or trade online into the UK, you will need to register for a
UK EORI number with HMRC (the UK's Revenue and Customs) and it is
likely that you will also be required to VAT register in the UK.

Consider whether you want to complete customs declarations yourself
or use a third party such a customs agent or operator o do so on your
behalf. Business should engage with agents/brokers and agree a

“pricing schedule" for filing declarations.

37

How should Irish business react? Customs

Customs: What government supports are available?

= The new €20 million Customs Clearing Capacity Building
Scheme 'Ready for Customs', administered by Enterprise
Ireland, will help SMEs involved in exporting and importing with

the UK and further afield to put in place the staff, software and
IT systems to be ready for new customs arrangements from 1
JanGary 2021

= Fgrmore detail on key customs concepts, documentation and
rocesses you can access a 40-minute online customs insights
course developed by Enterprise Ireland.

The Local Enterprise Offices customs workshops provide

businesses with a better understanding of the potential
impacts, formalities and procedures when trading with the UK
post transition period.

The Skillnet Ireland Clear Customs training offers free virtual

training to Customs intermediaries and to businesses who
frequently tfrade with or through the UK.

38

How should Irish business react? Tariffs & duties

» After the fransition period, Customs Duty will apply to the import of
many goods from the UK info Ireland. Unlike VAT which is recoverable
by many businesses Customs Duty is not recoverable and will represent
an additional cost of import.

= The rate of Duty arising on goods depends on the classification of the
particUlar goods. All goods should have an assigned classification
cogle. There are specific rules which apply for valuing the import of
gglods for Customs purposes.

ules of Origin are the rules by which customs and other authorities
determine the source of an imported product.

In the event of a No-Deal Brexit, standard rate VAT (currently 23% for

ROI) will apply to the import of many goods from the UK to Ireland.

In order to mitigate the potential cash-flow burden, the Minister for
Finance proposes to introduce a legislative change to intfroduce a
system of postponed accounting whereby importers will not pay

import VAT at the point of entry but willinstead account forimport VAT
through their bi monthly VAT return.

39
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How should Irish business react? Tariffs & duties

Tariffs/Duty: What can | do now?

= Classify the goods that you import or export, and their origin,
for customs purposes. Revenue offers more information on
classification.

= Consider the implications of VAT and Excise Duties on your
imgorts, and Rules of Origin on your exports.

onsider applying to Revenue for a VAT and Duty deferment
‘account. This will allow you to defer the payment of VAT and
Duty to the 15th day of the month following the month of
import of the goods. The lead in time to obtain Revenue
approval for a deferment account can be at least two
months. However, Government will infroduce a system of
postponed accounting for all traders for a period after the
transition period so businesses will not have to pay VAT at the
point of import of their goods coming from the UK.

40

How should Irish business react? Tariffs & duties

Tariffs/Duty: What can | do now?

= Contact your local Chamber of Commerce who have an
extensive set of resources to support businesses frading
internationally. They develop and maintain Incoterms® rules
whigh are an internationally recognised standard and are
uséd worldwide in international and domestic contracts for
e sale of goods. In addition, they provide a range of
training courses in International Trade as well as the 2018
ICC Guide to Export Import. For further information see
Chambers Ireland.

Explore the extent to which available customs reliefs such as
inward processing relief, Customs warehousing or
procedures such as transit could apply to you.

41

How should Irish business react? Tariffs & duties

Tariffs/Duty: What can | do now?

= Review contracts with suppliers and customers and
especially Incoterms. Incoterms or frade terms inform parties
what to do with respect to the carriage of goods from
buyer to seller, and who is responsible for export and import
clgarance and payment of VAT and Duties. They also
xplain the division of costs and risks between the parties.

Assess what changes may be required to your ERP
(Enterprise Resource Planning) or finance systems to cater
for a changed VAT and Customs Duty accounting regime
after the transition period.

42
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How should Irish business react? Certification,
regulation & licencing

| import/produce products, components, devices, etc. which
require certificates, licenses or authorisations. How will Brexit
affect my business?

= Certificates, licenses and authorisations are required for
frade in the EU for many types of goods such as medical
deyices and construction products, and for services for
instance in the transport sector. If you rely on certificates,
cences or authorisations issued by UK authorities or bodies,
these may no longer be valid in the EU post transition
period.

A vast range of certification and licensing for the EU market
has to date been conducted by authorities and bodies in
the UK. After the fransition period, UK bodies may no longer
have the authority to issue certificates or licences within the
EU.

43

How should Irish business react? Certification,
regulation & licencing

Certification, Regulation and Licensing: What can | do now?

= To avoid disruption and delays, you willneed to take the necessary
steps to ensure you are compliant with EU rules, that is, fo transfer to an
EU27-authorised body or authority or obtain new certificates, licences
or authorisations issued by a designated EU27 body or authority.

= All

need to check whether your current certifications, licences or
uthorisations will be valid post fransition period.

If you rely on UK Notified Bodies for conformity assessment certificates,
these certificates willno longer be valid after the fransition period. You
must source an alternative Notified Body in the EU. This may involve
transferring certificates to another member state or obtaining new
ones altogether. You can check the EU Commission NANDO website
for a list of designated EU Notified Bodies.

The National Standards Authority of Ireland (NSAI) has prepared useful
factsheets that you can consult for further information.

44

How should Irish business react? Certification,
regulation & licencing

Certification, Regulation and Licensing: What can | do now?
= Businesses sourcing products from the UK:

= |f your company sources products from the UK after the
transition period, you will no longer be considered a distributor
but instead be classified as an importer. In certain instances,
this carries additional responsibilities. These may include

cking whether your manufacturers have carried out the
propriate assessments, documentation and legal
bligations.

Businesses importing chemicals:

If you plan on importing chemicals from the UK after the
fransition period, you willneed to ensure that the import of
these products comply with EU regulations. The Health and
Safety Authority (HSA) operates a Chemicals Helpdesk which
can assist businesses with questions associated with the import
of chemical products.

45
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How should Irish business react? FX

= Since the Brexit vote, the value of Sterling has depreciated
approximately 13% against the Euro and is expected to remain volatile
as political and economic uncertainties continue. Currency exposures
for businesses stem not only from the tfransaction exposure of
translating Sterling sales at a weaker rate, but also from reduced
competitiveness against now cheaperlocal UK alternatives.

Egtimate potential currency exposure by identifying the extent by

hich any Sterling denominated revenues are not offset by Sterling
costs. In particular, it is important to test the impact of 10-15% currency
changes on your costs of inputs, sales prices and profitability.

In order to protect your business from financial shocks you could
consider hedging; falk o your bank about hedging opfions. For more
information on managing currency exposure, visit Enterprise Ireland's
guidance and tools for managing currency exposure.

46

How should Irish business react? Working capital

What can | do now?

= Ensure your business has sufficient liquidity in place, including
debt and revolving credit facilities fo withstand potential
shocks. “Revolving credit” is a credit line for a fixed sum that is
automatically renewed once the whole sum (or an agreed
porfion) has been repaid.

If you haven't already done so, consider applying for a

orking capital loan under the Brexit Loan Scheme. Once you
have a sanction in place from one of the participating banks,
it will be available for draw down as soon as you need it and
remains valid for a period of months.

If you are a Microenterprise (employing less than 10 people
and with turnover of less than €2 million p.a.) you can access
loans of up to €25,000 from Microfinance Ireland. You can
apply through the Local Enterprise Offices, or directly through
Microfinance Ireland.

47

How should Irish business react? Working capital

What can | do now?

= Review covenant calculations and headroom to pre-empt
breaches as a result of earnings and foreign exchange
weakness and engage with lenders. A “covenant™ is a
clayse in a corporate bond agreement in which the issuer
kes certain promises designed to protect the
ondholder. These could involve commitments on debt-
equity levels, dividend payments, cashflow, etc. Sometimes
called protective covenant or restrictive covenant.

Review allrelevant cashflow forecasts, consider currency
assumptions and whether updating is required.

48
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How should Irish business react? Data protection

Can you give me some examples of where my business could be transferring
Personal Data to the UK (including Northern Ireland)?

Some common examples of ways in which you could be Ircnsfemng Personal Data
to a UK (including Northern Ireland) based business would include:

= Where you are using a UK (including Northern Ireland) based marketing business
fo send marketing communications to your customer database or where you
are usin% mailing lists to communicate with UK (including Northern Ireland)

= Wjiere you are fransferring your employee data to an out-sourced service

ovider located in the UK (including Northem-Ireland) for your ICT, payroll,
ension or HR administration services. You should also check whether your
occupational health provider is based in the UK (including Northern Ireland).

Where you are transferring your employee, customer or supplier dafa fo a UK
(including Northem Ireland) based business for translation/transcribing Services.

Where you are using datfa or cloud storage or website hosting facilities which
are located in the UK (including Northern Ireland) that involve the storage of
fF’ersonc)}\ Data (e.g. where you need to log in using a first-name, last-name
ormat

Where you are usmg c UK (including Northern Ireland) based business to analyse
visitors to your websit

49

How should Irish business react? Data protection

Transfers of Personal Data from Ireland to the UK (including
Northern Ireland) in the Event of a No-Deal Brexit

= Brexit will have an impact on the Data Protection obligations of

Irish businesses and organisations which transfer Personal Data
to the UK (including Northern Ireland). In the event of no
agréement on the future relationship between the EU and UK,
theg UK will become a “third country™ for the purposes of the

eneral Data Protection Regulation (the "GDPR") and

ransfers of Personal Data to the UK (including Northern Ireland)
will be subject to the rules on International Transfers to Third
Countries.

If your business involves the transfer of Personal Data to or from
the UK (including Northern Ireland), you will need to ensure that
sufficient safeguards are in place so that you can continue to

transfer this data after the transition period.

50

How should Irish business react? Data protection

What can | do now?

= All businesses are advised to review their existing processes and contracts to

assess whether they involve Personal Data transfers to the UK (including
Northern Ireland).

= Businesses should in cases where they are transferring Personal Data to the UK
(including Northern Ireland) consider the options available under the GDPR to
enable them to continue to lawfully transfer these data to the UK (including

Northern Ireland) in a post transition environment.
Options Kat can be considered may include:
ending contracts and inserting the model Standard Contractual Clauses

Cs) - (Article 46 - GDP| g Information on the “model"” clauses and a sample
t of SCCs (Controller fo Processor) can be found on the Data Protection
ommission website at: dataprotection.ie/en/media/123.

- App\}/mg for Binding Corporcne Rules ("BCRs") to be adopted for Group
transters (Article 47 - GDPR).

Considering whether any of the derogations provided for under Article 49 of the
GDPR apply. Itisimportant to remember that these derogations can only be
used in limited circumstance as set out in Article 49(1) and are usually not
suitable for “repetitive” or “regular” transfers of Personal Data.

Updating Privacy Notices and other data protection documents and website
content that set out how your business “transfers” Personal Data (i.e. the
“where" and “why" in the data chain).

51
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How should Irish business react?

| = Government Brexit readiness checklist

= Governmentweb page “getting Brexit ready”
https://enterprise.gov.ie/en/What-We-Do/EU-Internal-

Market/Brexit/Getting-Brexit-Ready/ includes detailed sectoral
guidance for:

=/Retail

Construction

= Manufacturing
= Services

52

Brexit

= Deal, No Deal or Delay? What's likely to happen?

= Deal - What are the likely contours of an agreed Brexit2
What are the implications for Irish business2

= No Deal - What would a No Deal arrangement mean in
practice?

ow should Irish business best react?

53
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Introduction

The latest round of EU-UK negotiations
took place in London, between Tuesday, 8
September and Thursday, 10 September
2020, and while the two sides noted ‘useful
exchanges’, there was limited progress noted
on the most difficult issues for the talks.
Ultimately, the negotiations themselves were
heavily overshadowed by the introduction of
the UK Government’s Internal Market Bill on
Wednesday, 9 September 2020.

The Bill seemingly contravenes provisions in
the Protocol on lIreland / Northern Ireland
relating to trade in goods and the agreed rules
on State aid. Indeed, and quite remarkably,
the Secretary of State for Northern Ireland,
Brandon Lewis, admitted in the House of
Commons on Tuesday, 8 September, that
the Bill would breach the UK'’s international
agreements “in a specific and limited way”.
The BIll itself states that its provisions in
relation to Northern Ireland will: “have
effect notwithstanding inconsistency or
incompatibility with international or other
domestic law.”

Inevitably, this was a sobering backdrop to

negotiations which were already commencing
on a pessimistic note, after little progress had
been made in the accelerated schedule of talks
which took place during the summer period.

This State of Play note will examine the
contents of the Bill and detail the implications
for relevant sections of the Protocol. It will
examine its implications for UK internal
cohesion, and for the UK’s prospects of striking
deals with third countries. Finally, it will
examine what avenues the EU might pursue,
should the UK renege on its obligations under
the Protocol.

The Internal Market Bill

Concerns about the Internal Market Bill
had previously been raised by devolved
administrations when the White Paper was
published in July 2020. The Bill aims to
ensure that the integrity of the UK internal
market is maintained after EU competencies
in a range of policy areas cease to apply to
the UK. Devolved administrations argue that
they should have the ability to set regulatory
standards in areas that fall under devolved
competencies, but this Bill
Westminster to retain control over an array of

would allow
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policy areas in an effort to ensure a cohesive
internal market.

The UK Internal Market Bill introduces
principles of mutual recognition and non-
discrimination to eliminate potential barriers to
trade between the constituent parts of the UK.
It guards against barriers to trade which might
arise if devolved competencies legislated, for
example, for different regulatory standards in
goods which could be sold in their country.

The Bill would introduce mutual recognition
provisions which would ensure that any goods
sold in one part of the UK could also be sold on
the same basis in another. The Bill also contains
non-discrimination provisions which ensure
that regulations made by an administration
in one part of the UK does not discriminate
against goods imported from another.

The Bill has been firmly rejected by the
Scottish and Welsh administrations, who
see the Bill as an attempt by Westminster
to retain powers which, in their view, should
rightfully be devolved. This has ramifications
for the UK’s internal cohesion; both the
Scottish and Welsh Assemblies have said they
will not support the Bill. According to the so-
called ‘Sewel Convention’, Bills which relate to
devolved powers should receive the consent of
the devolved administrations. This is a political
rather than a legal convention, as determined
in @ Supreme Court ruling in December 2017,
meaning that devolved powers cannot look to
the courts to uphold it. The Sewel Convention
was subsequently breached twice: when the
UK Government was legislating for the EU
Withdrawal Act in 2018; and when passing
the European Union Withdrawal Agreement
Bill in January 2020.

These breaches, the first since the inception
of the Sewel Convention, caused significant
concern among devolved powers and raised

2 https://blogs.sussex.ac.uk/uktpo/files/2019/12/full-final-draft.pdf

questions as to the internal cohesion of the
UK at a pivotal time in its history. The SNP, for
example, enjoys healthy support in Scotland.
A recent YouGov poll found that it would
receive 57% of the constituency vote in an
election, which would win it 74 seats - a strong
majority in the House. The poll also found a
high approval rate for Nicola Sturgeon and low
approval for Boris Johnson. More significantly
still, when removing those who said they did
not know how they voted, those who said
they would vote “yes” to a vote on Scottish
independence stand at 53% - the largest lead
in the history of YouGov polling on the topic.?

The most controversial aspects of the Bill
internationally, however, are the sections which
contravene the Protocol on Ireland/Northern
Ireland, which was written into international
law and ratified in the Withdrawal Agreement
Treaty in December 2019.

The Protocol

The Protocol was designed to ensure there
would be no hard border on the island of
Ireland. In order to do this, despite being in
the UK customs territory, the Protocol outlined
that the UK would also apply the EU Customs
Code in Northern Ireland, meaning relevant
customs processes and checks on goods
moving between Great Britain and Northern
Ireland. The UK Trade Policy Observatory
suggests that up to 75% of Northern Ireland
imports could be subject to EU tariffs on
arrival.?2It also stated that Northern Ireland
would continue to be bound by the rules of the
Single Market in goods regulation, including
areas such as: product requirements and
safety; animal and plant health and welfare;
food safety and standards for animal products;
and farming standards. It also required
Northern Ireland to align with EU State aid
rules and rules on VAT on goods.
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From early on, Prime Minister Boris Johnson
insisted that there would be no checks on
trade in goods between Great Britain and
Northern Ireland, raising questions as to how
the UK planned to implement the Protocol.
The EU, however, has repeatedly stated that
the proper implementation of the Protocol
is a prerequisite to reaching agreement on
the future relationship. In May 2020, the
Government admitted that there would be
checks on certain types of goods, as well as
additional processes for traders. This Bill,
however, would seem to contradict this. This
section will outline the ways in which the new
Bill may override provisions in the Protocol.

Movement of Goods

Article 5(2) of the Protocol states that all
goods moving from Great Britain to Northern
Ireland will be considered to be ‘at risk’ of
moving into the Single Market unless certain
criteria are fulfilled. These criteria, according
to the Protocol, are to be established by the
Joint Committee during the transition period.
Significantly, if there is no agreement in the
Joint Committee, all goods will be considered
to be at risk and thus subject to tariffs.

The new Bill commits to law the UK
Government’s promise that Northern Ireland
business will have unfettered access to the
market in Great Britain. Given that the Bill
specifically makes provision for the Secretary
of State to make decisions which may
otherwise be disallowed “under international
and domestic law” in relation to the Protocol,
it may mean that, should the Joint Committee
not agree on criteria for ‘at risk’ goods before
the end of the transition period, the Secretary
of State for Northern Ireland may do so - in
direct contravention of the Protocol

Exit Declarations

The Bill contains specific provisions which
would override the provisions in the Protocol
for exit declarations on goods moving from

Northern Ireland to Great Britain. Under the
Protocol, exports from Northern Ireland to
Great Britain will need to be compliant with
EU customs procedures, including completing
exit summary declarations. Provisions in
the Internal Market Bill state that the UK
Government need not enforce or follow these
provisions in the Protocol and that instead
these decisions may be made by a Minister of
the Crown.

State Aid

In the Protocol, any State intervention or
subsidies by the UK Government which could
affect trade between Northern Ireland and the
EU must be referred to the Commission for
approval, to ensure that it is compliant with
EU State aid rules. If the Commission believed
the subsidy or intervention to be in breach of
State aid rules and threaten the integrity of
its Single Market, this would then be subject
to challenge by the European Commission in
the CJEU.

The Bill, if passed, creates specific legal
entitlements for a Secretary of State to
“interpret, disapply or modify” the provisions
in the Protocol for the application of EU
State aid rules in Northern Ireland. This may
mean that the UK Government passes laws
disallowing State aid rules in Northern Ireland
to be interpreted in accordance with the case
law of the CJEU or in accordance with any
legislative act of the EU. It also says that no
authority other than the Secretary of State
will be able to notify the Commission of any
relevant government subsidies, as required by
the Protocol.

These provisions could entail a direct breach
of international law, as the UK is unilaterally
legislating to allow future Bills to be passed
disregarding specific legal provisions it
signed in an international treaty. This has
caused consternation both within the EU,
where frustration has been expressed with
the UK’s actions, particularly in light of the
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ongoing negotiations, and also in the House
of Congress in the USA, where Speaker Nancy
Pelosi has warned the UK that Congress would
not pass a free trade deal with the UK if the UK
reneged on its commitments in the Protocol,
jeopardising the Good Friday Agreement. It
also raises questions as to how the UK would
be perceived internationally as a trustworthy
partner.

Next Steps for the Internal Market Bill

The first reading of the Bill in the House
of Commons took place on Wednesday,
9 September. Unsurprisingly, given the
significant Government majority in the House
of Commons, the Bill subsequently passed its
Second Reading, which took place on Monday,
14 September by 77 votes. Two Conservative
MPs voted against, and 30 abstained.

Attention now turns to the amendments
which will be tabled and debated during the
Committee stages on Tuesday 15, Wednesday
16, Monday 21 and Tuesday 22 September
2020. At this stage, MPs will be able to
participate in debate, submit amendments
and vote on the contents of the Bill.

A variety of amendments have been tabled
which aim to limit the Government’s ability
in the Bill to undermine their commitments in
the Protocol, but the amendment which has
received the most attention, is one tabled by
backbench Tory MP and Chair of the Justice
Committee Bob Neill. This amendment does
not make significant changes to the substance
of the Bill, but would make it mandatory for
Government Ministers to receive Parliamentary
approval in the House of Commons before
unilaterally acting to breach the provisions of
the Protocol. This would limit the Government'’s
actions to subvert the Protocol, by placing this
power into the hands of MPs, rather than in a
Minister of the Crown, but would not ultimately
render the controversial aspects of the Bill
void. It is thought that this amendment has
the potential to garner sufficient support from
Conservative backbenchers to pass.

After amendments are voted on and adopted,
the Bill will then be sent to the House of Lords,
likely by the end of September, which follows
a similar procedure. The House of Lords may
amend the Bill further, before it is sent back to
the House of Commons for its approval. There
can be a period of exchange between both
Houses until a final text with all amendments
is acceptable to both. At this stage, the Bill
receives Royal Assent and becomes an Act of
Parliament.

Under the Parliament Acts, the House of
Lords can delay the Bill for up to a year, but
are restricted under the same Act from fully
vetoing the Bill if it has been passed by the
House of Commons. If the House of Lords
does reject the Bill, the House of Commons
could ultimately reintroduce and pass the
Bill in the following Session. If it is passed by
the House of Commons but rejected by the
House of Lords twice, it can ultimately pass
and receive Royal Assent and become an Act
of Parliament.

There is a parliamentary convention, which
the Government may attempt to invoke,
which says that the House of Lords should not
vote down a Bill which the Government of the
day committed to in its election manifesto.
This convention, known as the Salisbury
Convention, is not a legal obligation of the
House of Lords, however. It may also be
argued that this Bill is not specifically covered
by the Salisbury Convention.

It is possible the House of Lords could delay
the passage of the Bill until after the end of
the transition period, which according to the
Parliament Acts, they may delay for up to
1 year. This would mean that at the end of
the transition period, there would be no UK
domestic legislation mandating UK Ministers
to break international law.

Options for the EU

There appear to be two avenues open to the
EU to take action against the UK in the event
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of a breach of the UK’s agreements.

Following the introduction of the Bill, the
European Commission circulated legal advice
to Member States on the action it might take.
The advice indicated that by even proposing
the Bill, the UK Government is in breach of
the good faith element of the treaty, meaning
the Commission could take a case against the
UK to the CJEU after the Bill is passed, but
also before the Bill is adopted. Although this is
unlikely to happen before the end of the year,
infringement procedures for actions which
took place before the end of the transition
period can be brought to the CJEU for up to
four years afterwards.

If the Commission is successful in this case,
the CJEU could rule that the UK must adhere
to its international obligations in the penalty,
and if it fails to comply, impose a penalty
payment on the UK.

The second avenue open to the EU is the
dispute settlement mechanism under the
Withdrawal Agreement. If agreement is
not reached, the dispute will go before an
independent arbitration panel, which could
also impose financial sanctions on the UK if it
is found to be in breach of its obligations.

If the UK refuses to comply with all of the
above, the EU would be entitled to suspend its
own obligations arising from the Withdrawal
Agreement.

However, the first step the EU took upon
the introduction of the Bill was to call an
emergency meeting of the Joint Committee.
The Chairs of the Joint Committee, European
Commission Vice President Maro$ Sef¢ovic¢ and
the U.K.'s Cabinet Minister Michael Gove met
on the afternoon of Thursday, 10 September
to discuss the EU’s concerns. At this meeting,
Vice President Sefcovi¢ outlined that the EU
does not accept the UK’s argument that the
Bill is designed to protect the Good Friday
Agreement and gave the EU view that it in

fact does the opposite. He called upon the UK
to withdraw the offending measures from the
Protocol immediately and issued a reminder
that the Withdrawal Agreement contains
mechanisms and legal remedies to address
violations of its obligations, which he said the
EU would “not be shy in using.”

Ultimately, if passed into law in its current
form, the Internal Market Bill means that the
UK will not properly implement the Protocol. If
this happens, it will have serious implications
for the border on the island of Ireland, as the
integrity of the Single Market will be threatened
by the flow of goods across the border.

Conclusion

The UK Government decision to legislate to
allow it to potentially breach its international
agreements was an extraordinary step. Even
if the Bill is blocked in the House of Lords, or
amended during its passage to mitigate some
of the breaches it would currently facilitate,
the admission by a Government Minister in the
House of Commons that the UK is prepared
to breach international law in a recently
signed treaty, must send a strong message
to potential international partners. The EU,
already experiencing fatigue and frustration
with the UK’s red lines in the negotiations, will
be unwilling to enter into another agreement
with the UK if they have failed to act in good
faith in respect of the one signed not ten
months previously.

It has been suggested by some that in
introducing the Bill, the UK is engaging in a
form of brinkmanship in the negotiations.
This would be supported by the argument
that the UK is anxious about the provisions
in the Protocol which effectively allowed, for
example, for limited application of EU State aid
rules within the UK. The UK is concerned that
this would be open to liberal interpretation by
the EU meaning that the EU would continue
to exercise broad authority as regards State
aid, possibly across the rest of the UK in the
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event of no-deal. Consequently, it is possible
that the UK considers this section of the
Protocol will have undermined its position in
the negotiations, given its refusal to come
to an agreement on State aid and the level
playing field.

However, the fact that the UK has chosen this
path bodes ill for reaching agreement in a
negotiation in which both time and goodwill
are in short supply.
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Tony Brown

Introduction

The Brief seeks to provide up-to-date information on the progress and content of the UK-EU
negotiations, and bring together relevant statements and policy positions from key players in

Ireland, the UK and the EU.

The Brief is part of a wider communications programme covering the work of the IIEA's UK
Project Group - including commentaries, speeches, texts and event reports — which are

highlighted on the Institute’s website. (www.iiea.com)

Section One: State of Play

Negotiations Continue in London and
Brussels

Following the stand-off between the UK
Government and the EU Commission in the
light of the Conclusions of the European
Council meeting of 15-16 October, the Chief
Negotiators remained in virtual contact. A
Statement by Michel Barnier in the European
Parliament on 21 October was designed to
deal with specific UK concerns and produced
an immediate response from No 10 Downing
street which stated thatthe UK Chief Negotiator,
Lord Frost, had discussed the implications of
the statement with Mr Barnier and that, “on
the basis of that conversation we are ready
to welcome the EU team to London to resume

negotiations later this week. We have jointly
agreed a set of principles for handling this
intensified phase of talks.”

Talks recommenced on 23 October. They
have continued in London and Brussels since
then and are continuing into November.
A remarkable degree of silence has been
observed with no ‘leaks’ and little ‘informed’
commentary. It has become clear that the
talks have moved to a stage in which officials
on each ‘table’ are engaging in joint drafting
of legal texts. Until now the EU and UK sides
have been “informally drafting and refining
their own texts, running them past their
opposite numbers, getting their reactions,
comparing notes and then redrafting their
own texts (or not) accordingly.” This process
has been positive in the less contentious areas
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with largely agreed texts while more effort is
needed in some key areas.

Speaking after a meeting with the Canadian
Prime Minister, Justin Trudeau, Commission
President Ursula von der Leyen, commented
that “We are making good progress but there
are two critical issues: level playing field and
fisheries where we like to see more progress.
We are in very close contact on an hourly
basis because the negotiations now have been
intensified [...] there are 11 other fields or files
that have to be negotiated.”

A Bloomberg bulletin on 28 October said that
hopes existed that a deal could be reached by
early November, on the basis that work had
commenced on a common text in some key
areas. There was some evidence of a “shift
in mood and gears”. But voices in EU circles
continue to insist that “nothing is agreed until
everything is agreed.” And it continues to be
the case that the timetable for an agreement is
determined by the need to achieve ratification
of any deal by the European Parliament. Failure
to reach agreement by mid-November would
necessitate a crucial EU-UK political summit on
whether to continue talks or terminate them.

As the formal talks continue, attention must
be given to the on-going parliamentary
debate on the controversial elements of the
UK Internal Market Bill which face defeat in
the House of Lords and remain the subject
of legal challenge by the EU Commission.
Progress has been made on implementation
of the Ireland/Northern Ireland Protocol but
technical issues, such a ‘country of origin’
determination of goods involving components
from both sides of the island, continue to
complicate discussions. The outcome of the
US Presidential Election too will be watched
with great interest and some concern.

Negotiating ‘Tables’

The negotiation process involves engagement
between EU and UK officials working at so-
called ‘tables’. The Agenda for Round 9 of
formal negotiations included time-slots for
talks at the following thirteen tables: Level
Playing Field for Open and Fair Competition;
Horizontal Arrangements and Governance;
Fisheries; Trade in Goods; Trade in Services

and Investment; Law Enforcement and
Judicial Cooperation; Energy (Civil Nuclear
Cooperation); Energy (Other); Thematic
Cooperation; Participation in Union
Programmes; Mobility and Social Security
Coordination; Transport (Road); Transport
(Aviation).

UK Government Statement, 21 October
2029

On 21 October 2020, the UK Government
issued a Statement on further UK-EU
negotiations:

“We have studied carefully the statement
by Michel Barnier to the European
Parliament this morning. As the EU’s Chief
Negotiator his words are authoritative.

The Prime Minister and Michael Gove
have both made clear in recent days that
a fundamental change in approach was
needed from the EU from that shown
in recent weeks. They made clear that
the EU had to be serious about talking
intensively, on all issues, and bringing
the negotiation to a conclusion. They
were also clear that the EU had to accept
once again that it was dealing with an
independent and sovereign country and
that any agreement would need to be
consistent with that status.
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We welcome the fact that Mr Barnier
acknowledged both points this morning,
and additionally that movement would
be needed from both sides in the talks
if agreement was to be reached. As he
made clear, “any future agreement
will be made in respect of the decision-
making autonomy of the European Union
and with respect for British sovereignty.”

Lord Frost discussed the implications
of this statement and the state of play
with Mr Barnier earlier today. On the
basis of that conversation we are ready
to welcome the EU team to London to
resume negotiations later this week. We
have jointly agreed a set of principles for
handling this intensified phase of talks.

As to the substance, we note that Mr
Barnier set out the principles that the
EU has brought to this negotiation, and
that he also acknowledged the UK’s
established red lines. It is clear that
significant gaps remain between our
positions in the most difficult areas,
but we are ready, with the EU, to see if
itis possible to bridge them in intensive
talks. For our part, we remain clear that
the best and most established means of
regulating the relationship between two
sovereign and autonomous parties is one
based on a free trade agreement.

As both sides have made clear, it
takes two to reach an agreement. It is
entirely possible that negotiations will
not succeed. If so, the UK will end the
transition period on Australia terms and
will prosper in doing so. It is essential
now that UK businesses, hauliers, and
travellers prepare actively for the end
of the transition period, since change

is coming, whether an agreement is
reached or not.”

Organising Principles for Further
Negotiations with the EU, 21 October
2020

The UK Government accompanied its
statement on reopening negotiations with
a paper setting out a set of ten principles
for further negotiations which had been
agreed by the Chief Negotiators of the
United Kingdom (Lord David Frost) and the
Europeam Commission (Michel Barnier). The
ten principles are set out below:

1. The parties have agreed to intensify
negotiations. Talks will take place across
all  negotiating tables concurrently.
Negotiations will take place daily
including weekends, unless both sides
agree otherwise.

2. This next and final phase of the
negotiations will in principle be on the
basis of each side’s legal texts while a
common approach is found, unless lead
negotiators in an individual work stream
agree that a different approach is more
appropriate.

3. Lead negotiators in each of the
work streams should move as quickly
as possible to a read through of both
texts, with a view to identification of
areas of convergence, which could be
expressed either in a two/three-column
table or consolidated texts depending on
which tool lead negotiators deem most
appropriate.

4. A small joint secretariat will be
established to hold a master consolidated
text. This will be staffed by officials and

BREXIT BRIEF 097 | NOV 2020

© OmniPro Education & Training 2020

Page 28 of 82



A Personalised CPD Certificate of Completion will be forwarded to you upon completion of this course.
These notes do not serve as proof of completion alone.

BREXIT
BRIEF

lawyers from both parties. The joint
secretariat will establish a methodology
for managing the legal texts, in
consultation with the lead negotiators of
each work stream.

5. This textual process should be
accompanied by discussions in the work
streams on the outstanding more political
issues, including the most difficult ones
such as LPF, governance, fisheries,
energy and goods/services provisions.

6. As has been the case in recent weeks,
the Chief Negotiators and / or Deputy
Chief Negotiators from both parties
should meet in a restricted format,
according to need. This group should
have regard to the overall progress
of the negotiations, consider issues
escalated from the work streams from
the negotiation tables, give direction to
work stream leads, and deal with the
most sensitive political issues in the
talks. This group should meet every day.

7. It is understood that, regardless of
progress in individual work streams,
nothing is agreed in these negotiations
until a final overall agreement is reached.

8. The initial phase of the negotiations
will take place in London from 22 October
until 25 October.

9. Thereafter the negotiations should take
place in person in London and Brussels,
or via teleconference, or a mix of the two,
as agreed by both parties.

10. Inmanaging the locations and logistics
of this phase of the negotiation, both
parties will give due regard to the evolving

Covid-19 situation, the practicalities of
travel, and, in particular, the different
levels of risk in both London and Brussels.
They will prioritise their duty of care to the
individuals in negotiating teams on both
sides and make appropriate decisions on
the basis of evidence as the final stages
of the negotiation move forwards.

Michel Barnier Speech to the European
Parliament, 21 October 2020

On 21 October 2020, the EU Chief Negotiator,
Michel Barnier, reported to the European
Parliament on the EU-UK negotiations
following the outcome of the European Council
meeting on 15-16 October. He noted that the
European Council reaffirmed to the UK that
the European Union wants an agreement; one
that is to the mutual benefit of each party,
and which that respects the autonomy and
sovereignty of each party and that reflects a
balanced compromise.

Mr Barnier also reiterated some of the EU’s red-
lines in the negotiations, in particular respect
for the EU’s decision-making autonomy,
the integrity of the internal market and the
preservation of the EU’s long-term economic
and political interests:

These principles were set out by the
Union from the moment when the United
Kingdom made its sovereign choice
to leave the EU more than four years
ago. And these principles are of course
compatible with respect for British
sovereignty, which is a legitimate concern
of Boris Johnson’s government.

What is at stake today in these
negotiations is not the sovereignty of
one side or the other. We have made
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it clear since the Political Declaration
that any future agreement will respect
the decision-making autonomy of the
European Union and the sovereignty of
the United Kingdom. What is at stake is
the smooth organisation of our future
relations after the divorce, which is now
an established fact. We will seek the
compromises that are needed from both
sides to reach an agreement up to the
last possible day. Our door will always
remain open.

Taoiseach Reports to Dail, 20 October
2020

On 20 October 2020, the Taoiseach, Micheal
Martin, reported to Dail Eireann on the
European Council meeting on 15-16 October,
during which he gave an account of Mr
Barnier’s update to EU leaders:

The European Union’s chief negotiator,
Michel Barnier, shared his assessment
of where matters stand, outlining where
progress has been made during the talks
and where more progress is needed. He
gave a comprehensive, succinct analysis
of the circumstances pertaining to Brexit
and outlined his overall desire, ultimately,
to see an agreement between Britain and
Europe. He instanced peace in Ireland as
one of his strong motivations in respect
of the need for a constructive and
sustainable future relationship between
the United Kingdom and Europe and a
good free trade agreement, noting that
geopolitical circumstances in the world,
as we move into the future, demand such
an agreement.

The Taoiseach also noted that the key
remaining issues in the negotiations include

the level playing field, governance and
fisheries, and he said that he was joined by
a number of other leaders in “insisting on the
importance of a fair and balanced outcome in
respect of fisheries for our fishing enterprises
and coastal communities”. He furthermore
stated that there was agreement among the
Council that fair competition is essential for
the protection of the Single Market and for
jobs and industry throughout Europe, and
that any new agreement will need a robust,
speedy and effective governance mechanism
to resolve any disputes that may arise in the
future. He concluded by noting the importance
of trust in the negotiations - something which
has been in shorter supply in recent times:

Trust is an essential part of any
negotiation, and there is no doubt that
trust has been damaged by the UK
Government’s tabling of its Internal
Market Bill, elements of which contravene
the commitments the UK entered into
as part of the withdrawal agreement.
The European Council recalled that the
withdrawal agreement and its protocols
must be implemented in a full and timely
way, a point 1 made strongly in my
intervention. Given that not much time
remains if agreement is to be secured,
the European Council also called on
member states, the Union’s institutions
and all stakeholders to step up their work
on preparedness and readiness for all
outcomes, including no deal.

Our desired outcome is a constructive
and effective partnership with the United
Kingdom and we will continue to work in
unity and solidarity towards that goal.
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Meeting of EU-UK Joint Committee, 19
October 2020.

The UK-EU Joint Committee on the
implementation and application of the
Withdrawal Agreement met in London for the
fourth time on 19 October 2020 under its joint
Chairs, Chancellor of the Duchy of Lancaster
Michael Gove .and Commission Vice-President
Maros Sefcovic. The two sides subsequently
issued statements on the discussions.

The European commission noted the following:

Vice-President Seféovi¢ underlined the
need to concentrate all efforts on both
sides on bridging existing implementation
gaps and delivering results so that
the Withdrawal Agreement is fully
operational as of 1 January 2021. This
requires moving beyond a business-as-
usual approach.

Vice-President Seféovi¢ welcomed the
clear political steer and commitment
given today by Michael Gove, Chancellor
of the Duchy of Lancaster and co-chair
of the Joint Committee, so that the EU
and the UK can reach mutually agreed
solutions on all outstanding issues on
the table, in particular with regard to the
Protocol on Ireland and Northern Ireland.

With regard to the implementation of
the Protocol on Ireland and Northern
Ireland, Vice-President Seféovic
reiterated the importance of its full and
timely implementation to maintain peace
and stability on the island of Ireland by
protecting the Good Friday (Belfast)
Agreement and ensure the integrity of
the EU Single Market

Today’s meeting demonstrated the
political will to move at pace on both
sides. This is necessary as, despite some
progress, much work remains to be done
by the UK, in particular with regard to the
implementation of the Protocol on Ireland
and Northern Ireland in its entirety from 1
January 2021 onwards. The EU reiterated
that it is ready to work with the UK to
find solutions at full speed and within the
framework of the Withdrawal Agreement
and EU law.

The UK, for its part, had this to say:

The UK reiterated its commitment
to upholding obligations under the
Withdrawal Agreement and protecting
the Belfast (Good Friday) Agreement in
all respects. The UK further emphasised
commitment to EU citizens in the UK and
UK nationals in the EU, ensuring they
have their rights under the Withdrawal
Agreement protected.

The UK reiterated its commitment to
implementing the Protocol in full so the
people of Northern Ireland can be given
the fundamental legal assurances they
need, and will not face the damaging
prospect of the unmitigated defaults of
the Protocol under any circumstances.
The UK took the opportunity provided
by this meeting to underline its
commitment to continued constructive
engagement with the EU through Joint
Committee processes.
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Section Two: The Evolving
Debate

Internal Market Bill in House of Lords

The House of Lords, on 20 October 2020,
inflicted a heavy defeat on the Johnson
Government. Peers — by 395 to 169, a majority
of 226 - backed an Amendment to the Internal
Market Bill which would allow ministers
to override parts of the Brexit Withdrawal
Agreement. The Amendment, moved by the
former Chief Justice, Lord Judge, read: “As
an amendment to the motion that the bill be
now read a second time, at end to insert “but
that this House regrets that Part 5 of the bill
contains provisions which, if enacted, would
undermine the rule of law and damage the
reputation of the United Kingdom.”

Inaspeech which gained much media attention
the Archbishop of Canterbury, Justin Welby,
supported the Judge Amendment: “What
we are called to do above all in this country,
deeply embedded in our Christian culture and
history, is to act justly and honestly. We cannot
do so if we openly speak of breaking a treaty
under international law, reached properly,
on which peace in part of the UK relies. Our
reputation as a nation will suffer great harm if
law-breaking is pursued—greater harm than
this Bill seeks to prevent. In the Church of
England, we are all too clearly aware of the
shame that comes with failing morally. Let us
not make the same mistake at national level.”

The House of Lords has debated the Bill in great
detail at Committee Stage. The six clauses
which are seen to breach the Withdrawal
Agreement and which have attracted
opposition across the House will be the subject
of votes on 9 November and seem certain to be
removed from the text by large margins. The
Government will then face a crucial decision

on deploying its strong majority in the House
of Commons to reinstate the clauses as the
EU-UK trade talks reach their sensitive final
stages. The EU has already commenced legal
proceedings against the UK for a breach of
the ‘good faith’ provisions of the Agreement.
Reinstatement may also risk a dispute with
the US if Mr Biden, who has criticised the Bill
as undermining the commitment to an open
border on the island of Ireland, is elected.

Anglican Bishops Letter, 19 October
2020

On 19 October 2020 the leaders of the Anglican
church in the United Kingdom -

The Archbishop of Armagh; the Archbishop
of Canterbury; the Primus of the Scottish
Episcopal Church; the Archbishop of Wales;
the Archbishop of York- published a letter on
the Internal Market Bill before the House of
Lords:

As the Anglican primates of the four
nations of the United Kingdom and
Ireland, we wish to highlight the grave
responsibility of peers in the House of
Lords today as they debate the UK internal
market bill. We are taking the rare step
of writing together because the decisions
implemented in this bill will profoundly
affect the future of our countries and the
relationships between them.

The Scottish Parliament and Welsh
Senedd have made clear that the bill's
weakening of both the principles and
the effect of devolved policymaking is of
constitutional significance. The bill is, of
course, not just concerned with domestic
law. It currently asks the country’s highest
law making body to equip a government
minister to break international law. This
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has enormous moral, as well as political
and legal, consequences. We believe this
would create a disastrous precedent. It
is particularly disturbing for all of us who
feel a sense of duty and responsibility to
the Good Friday (Belfast) Agreement —
that international treaty on which peace
and stability within and between the UK
and Ireland depends.

The UK negotiated the Northern Ireland
Protocol with the EU to “protect the 1998
Agreement in all its dimensions”. One
year on, in this bill, the UK government is
not only preparing to break the protocol,
but also to breach a fundamental tenet
of the agreement: namely by limiting the
incorporation of the European Convention
on Human Rights in Northern lIreland
law. If carefully negotiated terms are
not honoured and laws can be “legally”
broken, on what foundations does our
democracy stand? We urge lawmakers to
consider this bill in the light of values and
principles we would wish to characterise
relationships across these islands long
after the transition period.

Oireachtas and Lords EU Committees
meet by Zoom

On 21 October 2020, the Oireachtas EU Affairs
Committee held a zoom meeting with the
House of Lords European Union Committee.

For the House of Lords Committee, its Chair,
Lord Kinnoul, commented “After last week’s
European Council, the Prime Minister said
that the UK ‘should get ready for January
1 with arrangements that are more like
Australia’s based on simple principles of
global free trade’. The committee, however,
has consistently held that it is greatly in the
interests of all concerned that a mutually
advantageous free trade agreement is

concluded. Therefore our hope is that both
the UK and the EU will be willing to make
the necessary compromises to ensure that
negotiations reach a successful conclusion.”

Lord Kerr added: “As has been stated at the
outset, the problem is that there are some
members of the Conservative Party who would
find any concession on sovereignty grounds
offensive, even a level-playing field solution
here the involvement of the EU is limited to
agreement now on principles and the ability to
use a disputes settlement procedure.

The Prime Minister must decide between doing
what British business undoubtedly wants him
to do and doing what a group within his party
wants him to do.

For the Oireachtas Committee, the Chair,
Joe McHugh TD, thanked Lord Kinnoull and
his colleagues for the discussion, and had
the following to say about the importance of
continued dialogue:

This engagement has been helpful. We
are going through a public divorce. |
am not aware of any divorces that went
smoothly, whether private or public. This
has been a public divorce over the past
several years. Key to the future is that
relationship. 1 am reminded of a taxi
driver in Armagh during a difficult period
of the peace process more than 20 years
ago who said that whatever one does,
one must keep talking. Engagements
like this and continued conversations
are important whether it is through
the British-Irish Council, the British-
Irish Parliamentary Assembly or future
mechanisms. If bigger and more creative
thinking is needed, this committee would
certainly be open to that.
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Business Interests

UK business interests reacted negatively to
a ‘call’ on 20 October with Prime Minister
Boris Johnson and Cabinet Office Minister
Michael Gove about the end of the Brexit
transition period. The Prime Minister told 250
business leaders that 1 January 2021 should
be a moment of change and dynamism for
the UK “providing businesses with fantastic
opportunities”. Business leaders insisted
that the event failed to equip them with the
information required to prepare for likely
challenges in areas such as the new IT system
for pre-declaring goods exports, rules covering
VAT and movement of data. The CBI argued
that business was “finding it really difficult to
prepare because they don’t know what for.”

Michael Gove made a commitment to continue
working closely with business to ensure
that all businesses can make appropriate
preparations for inevitable changes regardless
of the outcome of on-going negotiations.

The Irish Government has launched an online
“Brexit readiness tool” to help business make
preparations for the UK departure from the
EU. The Enterprise Ireland Brexit readiness
Checker provides businesses with guidance
on the steps to be taken with fewer that ten
weeks to go before the end of the transition
period on 1 January 2021. The checker covers
questions arising on preparations in areas
such as customs procedures, finance and
currency management, movement of people,
data regulations and strategic sourcing.

Section Three: Background
Material and Further Reading

Background Material

GOV.UK Statement on further UK-EU
negotiations: 21 October 2020. https://www.
gov.uk/government/news/statement-on-

further-uk-eu-negotiations-21-october-2020.

GOV.UK Organising Principles for further
negotiations with the EU, 21 October
2020. https://www.gov.uk/government/
publications/organising-principles-for-further-
negotiations/organising-principles-for-

further-negotiations-with-the-eu

European Commission Speech by Michel
Barnier at the Plenary Session of the European
Parliament, 21 October 2020. https://www.
ec.europa.eu/commission/presscorner/detail
fr/SPEECH 20 1962

Dail Eireann Statement by An Taoiseach,
Micheal Martin, on European Council meeting
15-16 October 2020, 20 October 2020.
https://www.oireachtas.ie/en/debates

debate/dail/2020-10-20/

GOV.UK Readout of PM and CDL call with
business leaders 20 October, 20 October 2020.
https://www.gov.uk/government/news/
readout-of-pm-and-cdl-call-with-business-
leaders-20-october

GOV.UK Meeting of the Withdrawal Agreement
Joint Committee, 19 October 2020. https://
www.gov.uk/government/news/meeting-of-
the-withdrawal-agreement-joint-committee

European Commission Statement by the
European Commission following the fourth
meeting of the EU-UK Joint Committee,
19  October  2020. https://ec.europa.
eu/commission/presscorner/detail/en/
STATEMENT_ 20_1948
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GOV.UK EU Exit: Update on negotiations
and the work of the Joint Committee. House
of Commons, 19 October 2020. https://
www.gov.uk/government/speeches/eu-exit-
update-on-negotiations-and-the-work-of-the-

joint-committee

GOV.UK Time is running out for businesses to
prepare, 18 October 2020. https://www.gov.
uk/government/news/time-is-running-out-

for-businesses-to-prepare

Withdrawal Agreement Joint Committee
Specialised Committee on Citizens’ Rights,
8 October 2020. https://ec.europa.
eu/info/publications/first-joint-report-
implementation-residence-rights-under-part-
two-withdrawal-agreement_en

GOV.UK Joint Ministerial Committee (EU
Negotiations) Communique, 29 October
2020. https://www.gov.uk/government
publications/joint-ministerial-committee-eu-
negotiations-communique-29-october-2020

Telegraph Brexit: ‘Much remains to be
done’ to seal a deal, Michel Barnier warns.
Telegraph, 30 October 2020. https://www.
telegraph.co.uk/politics/2020/10/30/brexit-
much-remains-done-seal-deal-michel-

barnier-warns/

Irish Examiner Brexit: ‘Much remains
to be done’ after seven days of intensive
negotiations. Barnier says. Examiner, 30
October 2020. https://www.irishexaminer.

com/world/arid-40073399.html

The Guardian Brexit talks making good
progress says Ursula von der Leyen. Guardian,
29 October 2020. https://www.theguardian.
com/politics/2020/oct/29/brexit-talks-
making-good-progress-says-ursula-von-der-
leyen

Telegraph UK Brexit negotiators arrive in
Brussels with city under shadow of Covid
lockdown. Telegraph, 29 October2020. https://

www.telegraph.co.uk/politics/2020/10/29/uk-
brexit-negotiators-arrive-brussels-shadow-
coronavirus-lockdown/

European Policy Centre The Implications
of a No-Deal Brexit for the EU, 22 October
2020. https://epc.eu/en/Publications/The-
implications-of-a-no-deal-Brexit-for-the-
EU~384clc

The Guardian Johnson will wait for US
election result before no-deal Brexit decision.
Guardian, 24 October 2020. https://www.
theguardian.com/politics/2020/oct/24/
johnson-will-wait-for-us-election-result-
before-no-deal-brexit-decision

Bloomberg Brexit Deal Inches Closer Into
View as Talks Make Progress. Bloomberg,
28 October 2020. https://www.bloomberg.
com/news/articles/2020-10-28-brexit-deal-
inches-closer-into-view-as-negotiators-make-
progress

The Times Brexit: Hopes of EU trade deal
rise as Michel Barnier stays on for more
talks. Times, 25 October 2020. https://www.
thetimes.co.uk/article/brexit-michel-barnier-
stays-on-in-london-for-more-talks-on-eu-
trade-del-d7ckn9kqqg

RTE ‘'Good chance’ Brexit deal can
be reached - NI Secretary. RTE, 25
October  2020. https://www.rte.ie/news

brexit/2020/1025/1173834-brexit/

BBC Post-Brexit trade talks extended, says No
10. BBC, 25 October 2020. https://www.bbc.
com/news/uk-politics-54681400
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Telegraph Macron’s Brexit rhetoric reflects
a genuine French dilemma. Telegraph. 25
October 2020. https://www.telegraph.co.uk/
opinion/2020/10/25/macrons-brexit-rhetoric-
reflects-genuine-french-dilemma/

Financial Times Getting back to the Brexit
table doesn’t guarantee a deal. FT, 24 October

2020. https://www.ft.com/content/1e63ffca-
cd89-4397-afb8-b6ede282bcic

Financial Times UK and EU to resume
talks in final push for post-Brexit trade deal.

FT, 22 October 2020. https://www.ft.com/
content/27d46f3b-a718-b5d6-b007c08a441d

BBC Brexit: trade talks are back on — but what's
changed? BBC, 22 October 2020. https://
www.bbc.com/news/world-europe-54633757

Irish Times Brexit: Michel Barnier urges
talks, saying deal ‘within reach’. IT, 22 October
2020. https://www.irishtimes.com/news/
world/europe/brexit-michel-barnier-urges-
talks-saying-deal-within-reach-1.4387073

Financial Times Letter from the Anglican
Primates of the four nations of the United
Kingdom, 18 October 2020. https://www.
ft.com/content/e2e8c1d6-edd4-46d2-bef8-
8c69199dci151
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A GUIDE TO BREXIT MAY 2017

Institute of International and European Affairs, Dublin

By Andrew Gilmore

On 29 March 2017, the United Kingdom notified the European Council of its intention to withdraw from the European Union. By 29 April,
the EU had agreed on its negotiating position, and the withdrawal talks will begin in earnest after the UK general election on 8 June.

While the broad parameters of the negotiating positions are now known, much remains to be clarified about the negotiations and indeed the
process of withdrawal. It is the first time in the Union’s bistory that a Member State has withdrawn, and Brexit is in many ways a leap into the

unknown for all parties.

The aim of this brief is to provide an accessible overview of what is known to date about the UKs withdrawal from the European Union. The
[first sections provides an overview of the process, including timelines and key players. Section 2 provides some information on UK, EU and Irish
priorities, including a side-by-side comparison of the early negotiating points, and a brief analysis of the potential sticking points. The final section

provides an overview of the positions and relative exposure to Brexit of the other Member States.

Article 50 of the Treaty on European Union describes the process by which a Member State can withdraw from the European Union. The

Article was inserted into the Treaty of Lisbon in 2009 — there was never previously a formal withdrawal clause provided for in the Treaties.
The Article dictates that:

*  Any Member State can withdraw of its own volition

* It may start the process by simply notifying the European Council

*  The Union will negotiate with the UK on behalf of the Member States, using a negotiating process defined in the treaties.

*  The agreement should take account of the framework for the future relationship between the parties

*  The withdrawal deal must be approved by the European Council, voting by qualified majority, and the European Parliament,

voting by simple majority.

*  The deadline for withdrawal is two years after the notification, with the possibility of extension by unanimous consent of the

European Council
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Article 50 Full text

Any Member State may decide to withdraw from the Union in accordance with its own constitutional requirements.

A Member State which decides to withdraw shall notify the European Council of its intention. In the light of the guidelines
provided by the European Council, the Union shall negotiate and conclude an agreement with that State, setting out the
arrangements for its withdrawal, taking account of the framework for its future relationship with the Union. That agreement

shall be negotiated in accordance with Article 218(3)[5] of the Treaty on the Functioning of the European Union. It shall be

concluded on behalf of the Union by the Council [of the European Union], acting by a qualified majority, after obtaining the

consent of the European Parliament.

The Treaties shall cease to apply to the State in question from the date of entry into force of the withdrawal agreement or,
failing that, two years after the notification referred to in paragraph 2, unless the European Council, in agreement with the

Member State concerned, unanimously decides to extend this period.

For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council representing the withdrawing

Member State shall not participate in the discussions of the European Council or Council or in decisions concerning it.

A qualified majority shall be defined in accordance with Article 238(3)(b) of the Treaty on the Functioning of the European

Union.

If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the procedure referred to in Article 49.

MAY 2017

The roles of the Institutions have been interpreted as follows:

The European Commission will negotiate on behalf of the European
Union, according to a mandate provided to it by the European
Council. The Commission can request an updated mandate from
the Council during the negotiations. Its negotiating team will be led
by Michel Barnier, a former European Commissioner for Regional

Policy and later for the Internal Market.

The European Council will provide the negotiating mandate, and
is tasked with providing political oversight during the negotiations.
The Council can modify the mandate during the negotiations, if it
feels it appropriate. It will also vote by qualified majority to approve
or reject the final deal. Didier Seeuws, a Belgian diplomat, will lead

the Council’s Brexit taskforce.

The European Parliament will adopt its own position on the
negotiations. The Parliament will be kept informed of progress
and closely monitor developments. Ultimately, it will vote by
simple majority to accept or reject the deal. The Parliament’s point
person for Brexit is MEP and Former Belgian Prime Minister, Guy
Verhofstadt.

IHEA
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A Belgian diplomat and former advisor and later Chief of Staff to
previous Council President Herman Van Rompuy (2011-2014).
Didier Seeuws has been a diplomat since 1989, having worked in
Washington on economic and trade affairs, as well as in the Belgian
Permanent Representation to the EU, where he was Deputy Perma-
nent Representative. Prior to his current role, he served as Director of
Transport, Telecommunications and Energy in the General Secretar-

iat of the Council of the European Union.

Michel Barnier is the European Commission’s lead negotiator on
Brexit, and will lead the direct negotiations with the UK. He has
been a minister in several governments in France, as Minister of En-
vironment (1993-1995), for European affairs (1995-1997) and for
Foreign affairs (2004-2005). From 1999 to 2004, he was European
Commissioner responsible for Regional Policy and Institutional Re-
form. In June 2009, he was appointed European Commissioner for

Internal market and Services

A deeply pro-European politician, and the current Leader of the
centrist ALDE group of Liberal MEPs, Verhofstadt has been in-
volved in politics since the early 70s. In 1978 he was elected to the
Belgian Parliament and served three times as Belgian Prime Minister
(1999-2008). He has been an MEP since 2009. Though he will not
be directly involved in the negotiations, he will be key to securing

the European Parliament’s approval for the final agreement.
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The Article 50 negotiations — Roles of the EU Institutions

European Council

Role: Provides negotiating mandate, over-
sight and votes to approve final agreement

European Commission

Role: Provides technical input and
leads negotiations

European Parliament

Role: Provides input and votes to approve
agreement

Head of Task Force: Didier Seeuws
Process

Member States transmit their positions to

the Secretariat

The Council agrees on a negotiating man-

date for the Commission

The Council provides political oversight
duing the negotiations and can modify the

mandate at any time

The Council votes by qualified majority to
approve the final deal

UK exits on the agreed terms

Head of Task Force: Michel Barnier
Process

Receives its negotiating mandate from the

Council
Negotiates with UK

Regularly briefs the Council and the Parlia-

ment on the progress

Submits final agreement for approval by

Council and Parliament

l

Negotiations

Participants: UK and European Commission

Goal: Reach agreement on the terms of the UK’s departure, taking account of the future relationship
Timeframe: Expected to last 15-18 months, with 3-6 months allowed for finalisation and approval

!

Final agreement

The European Parliament votes by simple majority to approve or reject the agreement
The European Council votes by qualified majority to approve or reject the agreement

l

Deal

Head of Task Force: Guy Verhofstadt MEP

Process

Defines its position on Brexit via a resolution

before the negotiations begin
Monitors progress of negotiations

Votes on final agreement by simple majority

L ——————

l d

No deal is agreed before the two year deadline

The European Council can vote unanimously to extend the negotiations

or

The UK leaves without a withdrawal deal or a framework for future

relations

According to the European Commission, the UK’s withdrawal negotiation will consist of three key phases: Withdrawal; future

relationship; and transitional arrangements. While the UK would prefer for all three phases to begin in parallel, the European Union has

made it clear that it will only consider opening a new phase, once sufficient progress has been made on the previous.

The three phases, and some key issues for each, are described in this next section.

IHEA
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Phase 1. Withdrawal

The first phase is the withdrawal, which will set the terms of the UK departure. This will cover immediate issues in the UK’s departure

from the EU. Some issues to be addressed are highlighted in the Box below.

The withdrawal agreement: Key negotiating issues

(Priority issues for this first phase are in bold)

. Addressing the UK’s long-term financial commitments to the EU (often referred to as the ‘Brexit bill’)
. Reciprocal rights for British and EU citizens
J Addressing the unique needs of UK territories, such as Northern Ireland, which will require

particular arrangements in the final agreement

. Transfer of regulatory competence from EU bodies to the UK

. The future of British civil servants currently employed in EU agencies

. Allocation of unspent EU funds due to be received by the UK

. Cross-border security and immigration arrangements

. Arrangements to deal with existing cases before the European Court of Justice involving the UK,

and future cases involving the UK arising from its time as a member of the European Union
. Enforcement mechanisms to hold both parties to the final agreement

. Possible transitional arrangements for the withdrawal

The above is just a small sample of issues for this phase. In reality, there will be numerous technical and legal disentanglements to con-

sider in this phase. There may also be some disagreement between the parties as to the precise content of this phase.

(q ¢ In reality, there will be numerous technical and legal disentanglements to »
consider in this phase

For example, the EU is of the view that the closure and re-distribution of EU agencies currently based in the UK, such as the European
Banking Authority, is a necessity, and is not a matter for the negotiations. However, there are indications that the UK feels this should

also be an element of the withdrawal negotiations.
Phase Two: Framework for the future relationship

The second phase is the framework for the future relationship. This phase can only begin once the EU determines that sufficient prog-

ress has been made on Phase 1.!

This phase will sketch out the nature of relations between the UK and EU in future, with particular emphasis on the trading relation-

ship. The European Commission may request an updated negotiating mandate from the Council to cover this phase.

1 ‘Sufficient progress’ is of course somewhat ambiguous. What metric will be used to judge this progress is presently unknown, but in such a complicated negotiation it is likely

that a degree of ambiguity, and flexibility, will be useful for the negotiators.

IEA 6
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The future relationship will need to cover a range of highly complex areas, and will focus particularly on defining the UK’s trading

relationship with the EU. Possible issues for the future relationship are included in the box below.
A framework for future relations: Key issues
. The future trading relationship. Options include:

1. A comprehensive free trade agreement

2. A more limited sectoral free trade agreement

. Reciprocal obligations of the UK, including in regulatory terms, in order to achieve access to EU markets
. Requirements, if any, in terms of financial contributions to the EU budget

o Cooperation on policing, justice and counterterrorism

. Arrangements for information sharing and data protection

. New dispute resolution and arbitration mechanisms will be necessary if the UK is outside the jurisdiction

of the European courts

The exact format of the UK’s future relationship with the EU cannot be predicted, and recent EU trade agreements with third countries
are instructive only to a point. For example, agreements with Canada and Singapore offered extensive access to the EU market in goods,
without any free movement requirements, but provide quite limited access to the EU market in services. Such a deal would likely not
suit the UK, and the City of London in particular. Ultimately, all trade deals are of the ‘bespoke’ variety, and the UK and EU will have

to reach a unique and mutually satisfactory agreement.

CC Ultimately, all trade deals are of the ‘bespoke’ variety, and the UK and EU will have to b))
reach a unique and mutually satisfactory agreement.

Phase Three: Transition

Since the future relationship may take some years to finalise, this means that a transitional relationship between the UK and EU may be
required. The transitional relationship would form a stopgap between EU membership and the future relationship. It would be designed
to mitigate economic damage from the divorce, define regulatory frameworks for continued cooperation, and provide a legal basis for

trade to continue between the two.

Transition: issues to resolve

. The nature of the customs and trade relationship between the parties
. Regulatory compatibility between the EU & UK
o Interim arrangements, if necessary, to address the particular needs of UK territories such as Northern
Ireland
. Interim arrangements for aviation and other important cross-border activities
. Interim arrangements for UK-EU cooperation on security and policing
. Interim relationships with the many EU agencies which play a role in UK domestic law
IHEA 7
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The EU has indicated it would be open to a time-limited extension of the UK’s EU membership as a transitional arrangement, but it is

unknown whether the UK would be willing to accept this.

Withdrawal

A possible timetable for the withdrawal negotiations, as well as some key dates between March 2017 and March 2019, can be found on

the following page.

Article 50 allows for a withdrawal negotiation of two years, which can be extended only by unanimous agreement in the European
Council. However, the actual time for negotiations is more limited, as it will still be necessary for the European Council, voting by

qualified majority,? and European Parliament, voting by simple majority.

Technically, the UK’s withdrawal agreement does not require ratification by the Member States, but some changes to the Treaties arising
from the withdrawal might. Some changes are inevitable, such as articles describing the territorial scope of the Union, or articles or

protocols specifically making reference to the UK. However it may not be necessary for this to happen prior to the UK’s withdrawal

deadline.

In all, the EU and UK may have as little as 15-18 months to agree the withdrawal, a framework for future relations and to put transitional

arrangements in place.

The Future Relationship

Trade negotiations are complex affairs, and the UK is unlikely to be near a final deal by the time of the withdrawal deadline on 29 March
2019

As a result of its four-decade membership of the European Union, the UK’s regulatory system is already highly compatible with the EU’,
and the parties share many common interests and goals. This could favour a swifter conclusion to an agreement, but it is still unlikely that

such a deal could be in place before 2022, at the earliest.

In addition, arising from a 2016 judgement on by the European Court of Justice, as well as a separate ruling on the EU-Singapore trade
deal in May 2017, it is very likely that the UK’s new trade deal with the EU will have to be ratified by all 27 Member State Parliaments,

as well as regional Parliaments, where constitutionally necessary.

This process was less than straightforward in the case of the EU’s free trade agreement with Canada (CETA), when the Parliament of

Wallonia, a region of Belgium, voted against the deal and temporarily blocked ratification by the European Union.

2 A qualified majority implies 55% of member states vote in favour, representing at least 65% of the total EU population.

IEA 8
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The Negotiations — A Timeline

Article 50 notification and response Preliminary phase

Withdrawal

Negotiations will begin after the UK Government
is formed in June. Priority issues in this phase will
include:

* Reciprocal rights for UK and EU citizens

* Agree on methodology for calculating the UK’s
liabilities

* Northern Ireland and the Good Friday Agreement

Future relations

If sufficient progress is made in Phase 1, discussions
will begin on a framework for the future relationship

Withdrawal negotiations would continue in parallel
with this phase

The European Commission may seek updated
negotiating guidelines for this phase

Transition

Assuming progress on Phase 1 and Phase 2, the UK
and European Commission will negotiate time-
limited transitional arrangements.

These arrangements would cover the period
between the UK’s exit and the beginning of the new
relationship.

Negotiations on the future relationship may
continue in parallel

Assuming the other phases are completed in a
timely fashion, the last months will be set aside for
finalisation and approval of the deal by the European
Council and the European Parliament

Phase 1

Phase 2

Phase 3

Approval
phase

29 March 2017
UK invokes Article 50

5 April 2017
European Parliament adopts its position on the UK’s withdrawal

29 April 2017
European Council adopts its negotiating guidelines

22 May 2017
The General Affairs Council of the European Union authorises the
opening of negotiations

8 June 2017
UK General Election

22-23 June 2017
European Council Summit

1 July 2017
Estonian Presidency of the Council of the EU begins

24 September 2017
European Council Summit

19-20 October 2017

European Council Summit

14-15 December 2017

European Council Summit

1 January 2018
Bulgarian Presidency of the Council of the EU begins

22-23 March 2018
European Council Summit

28-29 June 2018
European Council Summit

1July 2018
Austrian Presidency of the Council of the EU begins

September 2018
European Council Summit

October 2018
European Council Summit

December 2018
European Council Summit

1 January 2019
Romanian Presidency of the Council of the EU begins

March 2019

European Council Summit

29 March 2019
The UK leaves the EU
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In its letter to the European Council on 29 March, the UK laid out the broad parameters of its negotiating stance. The European Council

responded by issuing its own guidelines, which were approved on 29 April.

A side-by-side comparison of the key negotiating positions is below, followed by a brief analysis of the potential sticking points.

Negotiating Issue

UK negotiating position

EU negotiating position

Rights of citizens

The UK’s liabilities

(the ‘divorce bill’)

Preserving the Good Friday

agreement

Minimising damage to Ire-

land-UK relations

Negotiations on the Future

relationship

Transitional Arrangements

IHEA

Wants rights of UK citizens in EU to be secured.

May be willing to reciprocate but may have concerns

over issues such as acquired rights for EU citizens.

No formal position put forward, but a substantial

exit bill will prove politically difficult

Stated priority

Stated priority

Common Travel Area and border issues are acknowl-

edged

Wishes for this to begin as early as possible, perhaps

in parallel with the withdrawal negotiations.

Acknowledges the need for transitional arrangements

between EU membership and the future relationship

No stated preference as to the format of these

arrangements

© OmniPro Education & Training 2020

Wants rights for EU citizens in UK to be secured.

Willing to reciprocate.

Will seek financial settlement to cover all the UK’s
legal and budgetary commitments and liabilities,

including contingent liabilities.

Stated priority

Stated priority

Suggests that existing ‘bilateral arrangements’ (eg the
Common Travel Area) between the UK and Ireland
can be maintained, if they are compatible with EU

law

Suggests that “flexible and creative solutions” will be

required to address the Irish issues

Talks on Future Relationship can only happen once
sufficient progress has been made on the terms of
withdrawal, including the question of the UK’s

liabilities

Believes transitional arrangements will be necessary

to avoid disruption

Must be time-limited and subject to appropriate

enforcement rules

Open to a time-limited prolongation of UK’s EU

membership

10
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Negotiating Issue UK negotiating position EU negotiating position
Future free trade agreement Wants an ambitious free trade deal Broadly concurs that this is in EU interests. Notes

that this cannot be agreed until the UK has left the

Accepts that it cannot cherry-pick EU membership U

benefits
. . Future relationship must be subject to appropriate
Will not seek Single Market access

enforcement rules.

Insists on the need for a ‘level playing field, particu-

larly with respect to competition and State-aid

Security cooperation Stated position is a desire to continue security coop- ~ Willing to consider establishing a partnership in the

eration with the EU fight against terrorism, international crime, security

and defence.

Minimising disruption Hope to avoid ‘cliff-edge’ for business and citizens Concurs and hopes to provide early clarity on terms

£ exi
Hopes for early resolution to the talks ot extt

Achieving this is contingent upon settlement of UK’s
rights and obligations arising from its EU member-

ship

Gibraltar and Spain No stated position in the Article 50 letter No future agreement between the EU and the United

Kingdom, after the UK leaves the EU, may apply to
the territory of Gibraltar without agreement between

the Kingdom of Spain and the United Kingdom.

The previous are merely the broad stances of the parties, and they are likely to evolve as the negotiations proceed, but it is possible to

draw some initial conclusions:

IHEA

There is a great deal of common ground in these two positions, in particular on the Irish issues (dealt with in the next
section). However, the differences are also significant. In addition, these broad negotiating points belie the complexity
of the upcoming talks — each ‘basket’ contains dozens or hundreds of sub-issues, some of which will create differences of

opinion, and all of which will have to be resolved in an exceedingly short timeframe.

The most contentious point will be the question of the UK’s liabilities, estimated usually at between €40 billion and €60
billion. Establishing the methodology for calculating this figure will be key to Phase One of the negotiations. The UK
has not yet expressed a formal negotiating position on this point, but if it is to uphold its contractual commitments there is
likely to be a significant one-time settlement associated with Brexit. Meanwhile, the EU position is that the methodology,

at least, must be agreed early and could be a precondition for opening of talks on the future relationship.

The question of the sequencing of the negotiations may cause problems. The UK would prefer a swift resolution to the
question of the framework for the future relationship, and is of the view that the existing regulatory closeness between the
EU and UK should facilitate this. The EU is more cautious, and will not entertain a beginning of those talks until sufficient
progress has been made on the withdrawal issues — including the UK’s liabilities. The two positions are not irreconcilable,

but much will depend on the tone of the early phases of the negotiations.

11
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In either case, transitional arrangements will be necessary to serve as a bridge between EU membership and the future
relationship, in order to avoid a ‘cliff edge’ of uncertainty for business and citizens alike. The allowance in the negotiating
guidelines for a transition phase structured around a prolongation of the EU acquis is noteworthy, and would be the ideal

outcome if the UK domestic situation were to allow for it.

The Gibraltar issue has the potential to be disruptive, but this should not be overstated. The European Council guidelines
make no mention of sovereignty issues, and in reality Gibraltar is a major source of economic activity for the adjacent
cities and regions in southern Spain. For example, Gibraltar is estimated to be the source of up to 24% of the GDP of the
nearby city of La Linea de la Concepcién, and the number of Spanish citizens seeking employment in the territory has
been increasing in recent years. It is not unexpected that the Spanish side would wish to have input into the region’s future

relationship with the neighbouring regions of Spain.

Enforcement and dispute resolution is a theme running throughout the EU’s position on the withdrawal, transition and
future relationship. How to square this with the UK’s desire to be outside the jurisdiction of the European Court of Justice

is presently unclear.

There is also the question of transparency in the negotiations. The EU has committed to a transparent process, in which
the Member States and European Parliament will be kept regularly informed of progress. This is unlikely to serve the UK’s
political interests, as it will inevitably result in a running media commentary on the Government’s successes or failures in

the talks.

Due to its deep economic, political and social links with the UK, Ireland is arguably the Member State most heavily exposed to the risks

of Brexit. While it shares the broader European concerns, Ireland also has a number of unique ones. This has been broadly recognised by

all parties, and the Irish issues feature prominently in the European and UK positions, including:

. Northern Ireland, with particular emphasis on the peace process
. Protecting the Common Travel Area

. Mitigating damage to the trade relationship with the UK

. Securing Ireland’s place in the EU-27

Northern Ireland

Protecting the status quo in the North is a priority — and equally so is
ensuring that issues related to Northern Ireland are handled in the

negotiations with due sensitivity for the region’s unique circumstances.

Supportive statements in this respect by the EU, the UK and the European
Parliament are encouraging. So too is the presence of Chief Negotiator,
Michel Barnier, a former Commissioner for Regional Policy who is quite

familiar with the Northern Irish issues.

The Irish side has already secured a commitment from the EU to allow for

IHEA

Statement approved by the European
Council on the reunification of Ireland

The European Council acknowledges that the Good
Friday Agreement expressly provides for an agreed
mechanism whereby a united Ireland may be brought
about through peaceful and democratic means. In this
regard, the European Council acknowledges that, in
accordance with international law, the entire territory
of such a united Ireland would thus be part of the

European Union.

12
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Northern Ireland to immediately rejoin the EU, as part of the territory of Ireland, in the event that Irish reunification occurs. This text is
expected to be adopted at the European Council summit of 22-23 June 2017, and will ensure that this key provision of the Good Friday

Agreement will be provided for in the European context.

The parties have also identified a number of key policy areas and sectors which will have special requirements in the negotiations,

including (but not limited to):
*  the status of the Northern Irish border
*  the future of EU support for the peace process
*  the future of regional funding to the border areas
*  issues surrounding joint citizenship in Northern Ireland and EU citizens’ rights in Northern Ireland

*  the all-island energy market

The European Council has invited ‘flexible and creative solutions’ for the island of Ireland, with particular regard to the border issues,

and a number have previously been proposed by the IIEA, European Policy Centre (EPC) and others. These options include Northern

Ireland remaining in either the Customs Union, or the European Economic Area, either permanently or on a transitional basis. However,
there would be many technical and legal hurdles to overcome in achieving each of these solutions, and the timeframes are challenging. It
is quite possible, then, that rather than seeking a single, holistic solution to these issues, the Northern Ireland negotiating points will be

dealt with on an issue-by-issue basis as part of the broader negotiations.

The Common Travel Area

The European Council’s negotiating guidelines note the possibility of
upholding bilateral arrangements between the UK and Ireland that are
compatible with EU law. This can be read as a direct reference to the

Common Travel Area.

The European Council’s guidelines confirm the Irish Government’s view
that the CTA is largely a bilateral issue. It may also relegate concerns
over the continuation of the CTA from the existential, to the practical.
Nonetheless, Brexit may force some changes to how the CTA operates
and/or precipitate a written bilateral agreement on the CTA between the
UK and Ireland.

Of course there is also a European dimension to be accounted for, as
alluded to in the Council’s caveat regarding compatibility with EU law.
The border will, after all, become an external border of the European

Union, and the EU’s rules on free movement will likely apply only on one

side of that border.

IHEA
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The Common Travel Area (CTA) is an
agreement between Ireland andthe United
Kingdom allowing for free movement of
people between the two states. It predates
reland and the UK’s EU membership, but has
never existed half-in and half-out of the EU.

It covers the whole of the United Kingdom and
the Republic of Ireland, including the Channel
Islands and the Isle of Man.

Unusually, the CTA is not specifically provided
for in any single piece of legislation, although
it is referenced in many bilateral agreements,

and at EU level

In the EU context, the CTA is protected
by Protocol 20 of the Treaty, which exempts
the UK and Ireland from the Schengen

agr eement
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Securing the CTA’s continuation therefore will require the consent of the EU, and will hinge upon the bilateral arrangements being
compatible with Ireland’s EU obligations. Keeping the border open for people will also require that the UK not impose visa restrictions

on EU citizens, but instead choose to control inward migration using domestic rules on employment and welfare.

Finally, from the European perspective, there will be the question of Ireland and the UK’s joint opt-out of the Schengen zone to consider.

The UK’s departure renders a large part of this text obsolete, and it may be necessary to amend or replace it in due course.

Theresa May’s Lancaster House speech made clear that the UK may ultimately leave both the Single Market and the Customs Union. This
raises profound questions over the future of bilateral trade between the two countries, and means that damage to the UK-Ireland trading

relationship, estimated at over €1.2 billion per week, will be unavoidable.

The most optimistic scenario would be a transitional prolongation of the UK’s EU membership, as suggested by the European Council,
followed by a comprehensive free trade agreement at some point in the future. In this situation, the immediate impact of Brexit would
be negated, and cross-border industry would have added time to adapt. However, this may be difficult to achieve, considering the UK’s
domestic political constraints with respect to autonomous trade policy, free movement of citizens, and the jurisdiction of the European

Court of Justice.

This aspect of the negotiation will be largely out of Irish hands. On the one hand, the UK cannot be perceived to have given ground on
the key principles that drove the Brexit movement. On the other, the European Union cannot allow the UK to cherry-pick aspects of EU

membership, such as Single Market or Customs Union access, without accepting the same terms as every other participant.

In this scenario, Ireland would be caught in the middle: tariffs and/or non-tariff barriers to trade would be inevitable, and would bring

with them the potential to damage or eliminate many cross-border SMEs with low-margin business models.

The European Council’s call for creative and flexible solutions to the Ireland—UK issues are positive, but at this early stage it is impossible

to predict to what extent the damage to the trading relationship can be mitigated.

Thus, Ireland is likely to be strongly in favour of some form of transitional deal to mitigate damage to the cross-border economy, and
would welcome a swift resolution to the matter of the future trading relationship, but EU support for badly hit sectors may be needed in

the short to medium term.

The UK remains a vital partner for Ireland, and our closeness and common interest has often been a characteristic of our EU membership.
But the story has changed, and four decades of European summits, discussions, negotiations and agreements have contributed to a

transformational shift in Ireland’s international relations.

Through the EU, Ireland has cultivated strong relations with the other 26 Member States, which in political and economic terms are now

at least as important as the relationship with our nearest neighbour.

IHEA 14
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Brexit will inevitably cause some political, regulatory and economic divergence between the UK and Ireland, and it will be necessary to
further cultivate its relations with Member States, as well as diversifying its trade profile to compensate for any losses in UK-Ireland trade.
The building and managing of new alliances in the European context will be a critical factor in securing Ireland’s future in the EU27, and

the withdrawal negotiations ahead will be an opportunity to strengthen these partnerships.

The positions that have emerged from the UK and European Council have many similarities in content, but one commonality in

particular stands out: the focus on the island of Ireland.

The European Council’s negotiating guidelines commit to helping to uphold the Good Friday Agreement, and note the need for creative

and flexible solutions to the Ireland-UK issues. The UK Government made similar remarks in its Article 50 letter.

This is in large part thanks to the efforts of the Irish Government, which has engaged in an extensive outreach programme to Member

States, including the UK, and to the EU institutions, all of whom have recognised and acknowledged the concerns.

Creative solutions will surely be required for issues such as customs controls and the protection of the trading relationship with the
UK. What shape this might take is unknown, and depends a great deal upon the nature of the UK’s withdrawal, transition and future

relationship agreements with the EU.

But there remains a great deal of ground to cover between now and the conclusion of the negotiations. The principle that ‘nothing is
agreed until everything is agreed’ applies in these talks, and means that many of the Irish concerns can and will only be addressed as part

of a successful withdrawal agreement.

IHEA 15
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Positions of the Member States

This section provides an overview of the positions of the other 26 Member States on Brexit. It notes any pertinent
domestic concerns, including upcoming elections or domestic Euroscepticism or populism, as well as the relative trade
exposure' of the Member State. Note that the relative trade exposure figures cannot be seen as a comprehensive account
of a Member State’s economic links to the UK. For example, it does not account for FDI links or tourism. Where
possible, these additional factors are noted in the accompanying text.

Statistics for UK citizens resident in the EU27 and vice versa vary greatly depending on the source, and those presented
here should be seen as indicative only. The figures for EU27 citizens usually resident in the UK are drawn from the
UK Office of National Statistics (ONS) 2015 annual population report, and describe EU27 citizens who hold only
the nationality of their home country. As such, the figures reported here may be lower than in other sources. Due to a
number of disparities between data collection methods in different Member States, the figures for UK citizens in the
EU27 presented here describe UK-born citizens who are usually resident in the Member State. They are drawn from
the Eurostat database.

1 Relative trade exposure figures are drawn from the ESRI’s November 2016 report The Product and Sector Level Impact of a Hard Brexit across the EU, by

Martina Lawless and Edgar Morgenroth
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Brexit: Myths and Realities
Regarding the 'WTO Option'

By Michael Daly




In the debate over the
UK’s withdrawal from
the EU, the ‘World
Trade Organisation
option’, or ‘WTO rules’,
are much discussed,
but little understood.

Contrary to views
expressed by some
commentators at the
time of the UK’s EU
referendum in June
2016, Brexit will not
result in the loss of
the UK’s status as a
Member of the World
Trade Organisation.
The UK is a Member
of the WTO in its own
right and does not need
to accede again.

However, regardless

of the outcome of the
Brexit negotiations,

the UK will have

to renegotiate the
terms of its WTO
membership. In the
event that it cannot
secure agreement on its
withdrawal and future
trading relationship
with the EU, the UK will
fall back exclusively

on WTO rules as far as
its international trade
is concerned. It would
also be obliged to
renegotiate most of the
EU’s existing free trade
agreements (FTAs) with
third countries — and
this would by no means
be a simple task.

In this paper for

the Institute of
International and
European Affairs,
Michael Daly, a former
Chief in the WTO'’s
Trade Policies Review
Division, explains the

processes that the

UK must follow to
disentangle itself from
the EU and to establish
its own schedules

of commitments at

the WTO, and the
implications for the
UK of trading solely on
the basis of WTO rules.

Key Points

e Inthe WTO rules
scenario, in 15 years’
time, the UK’s GDP
would be as much
as 9.3 per cent
lower than if it had
remained in the EU,
according to the UK
Government’s own
estimates.

* Having already
failed in an attempt
to “replicate” the
EU’s existing WTO
commitments, the
UK Government
has been forced to
enter into what will
likely be lengthy
negotiations
with other WTO
Members on its
basic terms of
trade after Brexit,
especially in the
case of agricultural
products.

e Asaresult, the UK’s
ability to have a
certified set of WTO
commitments
could be delayed
for years. Though
it could continue
to trade on
its proposed
“uncertified”
schedules, this
could result in
WTO disputes

EXECUTIVE
SUMMARY

and will make FTA
negotiations more
difficult.

¢ With regard to
Northern Ireland,
it is unlikely that an
open border could
be maintained
indefinitely in the
event of the UK
trading solely on
the basis of WTO
rules, as it presents
risks to both the UK
and the EU.

e In a hard-Brexit
scenario, the UK
will immediately
lose access to all
of the EU’s FTAs
covering more than
70 countries. With
a much smaller
market and less
access to the much
bigger EU market,
the UK would have
considerably less
bargaining power in
its FTA negotiations
post-Brexit.

The author is currently
a member of the IMF’s
roster of fiscal experts
and a consultant with
the Asian Development
Bank. He was formerly
a Chief in the WTO’s
Trade Policies Review
Division.
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1.INTRODUCTION

Contrary to views expressed by some commentators
at the time of the referendum in June 2016, the UK’s
withdrawal (Brexit) from the European Union (EU)
will not result in the loss of its status as a Member of
the World Trade Organization (WTO).! The UK is,
in fact,a Member in its own right and does not need
to accede (again) to the WTO. However, regardless
of the outcome of current negotiations concerning
its withdrawal from the EU, the UK does have to
renegotiate its terms of WTO membership. In the
event of no withdrawal agreement with the EU, the
UK will fall back exclusively on WTO rules as far as
its international trade is concerned. In this worst-
case, no-deal scenario, in 15 years’ time, the UK’s
GDP would be as much as 9.3 per cent lower than
if it had remained in the EU, according to the UK
Government.?

Once Brexit is completed, as full Members of the
WTO, both the UK and the EU must continue to
abide by the WTO’s general obligations and rules,
especially non-discrimination, which involves
most-favoured-nation (MFN) and national
treatment (NT).> Moreover, both Members must
respect specific commitments involving goods,
services, and government procurement contained
in their Schedules of concessions. These Schedules
are found in the General Agreement on Tariffs and
Trade (GATT), General Agreement on Trade in
Services (GATYS), and the Government Procurement
Agreement (GPA). The Schedules contain binding
commitments made by individual WTO Members.
These commitments, which are integral parts of the
three agreements, allow specific foreign products or
service-providers to enter their markets.

At present, the UK is bound by the schedules of
the EU and its Member States (and may remain
bound by those schedules until it adopts its
own schedule). However, if the UK does wish to
extricate itself from the EU’s schedules, it must
establish its own. The resulting post-Brexit shape
of the schedules of both the UK and EU will
depend, among other things, on their intended
transitional and particularly long-term trade
relationship after Brexit, whether that involves
a customs union (which would obviate the need
for a border between Northern Ireland and the
Republic of Ireland), a free trade agreement (FTA),
or something else. The latter could include the UK
leaving the EU without any such agreement, despite
the claim by the International Trade Secretary that
a bespoke trade deal between Britain and the EU
should be “one of the easiest in human history” to
reach.* Thus, the UK could be among the very few
countries dependent solely upon WTO rules for
regulating its international trade relations until it
can conclude new FTAs.

In the event of the UK and EU remaining together
in a customs union (as envisaged initially in the
Withdrawal Agreement), there is the possibility of
limited changes to existing EU and UK scheduled
commitments. They can either maintain a single
schedule for the new EU-UK customs union or
create formally distinct, but substantially identical,
schedules. However, in the event of an EU-UK FTA
or no FTA at all, whereas the EU needs to revise
its schedules, the UK has to adopt its own new
schedules. In this case, other Members are inclined
to get much more involved in the process.

1. Indeed, during the referendum campaign, the Director General of the WTO stated that “the likely complexity of” negotiations to establish the terms of the UK’s
membership of the WTO “made them akin to the tortuous ‘accession’ negotiations countries go through to join the WTO”. While that may be an exaggeration, some
aspects of the UK’s renegotlatlons of its terms of WTO membership have certamly proved to be uncomfortable.

ar.lalysm 1‘ .pdf

3. In the case of goods, the MFN principle stipulates that Members should not discriminate between trading partners’ goods. NT requires that imported goods be treated
the same as or no less favourably than “like” or “directly competitive or substitutable” goods produced domestically.

4. See https:/www.reuters.com/article/us-britain-eu-trade/britains-fox-says-uk-eu-trade-deal-easiest-in-human-history-sterling-falls-idUSKBN1A50QC?il=0
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In ajoint letter to other WTO Members, the EU and
UK stated their intention to maintain the existing
levels of market access available to other WTO
Members.® Accordingly, while the EU’s scheduled
binding commitments for goods, services, and
public procurement would remain applicable to its
territory, its existing quantitative commitments,
especially those involving tariff rate quotas
(TRQs)S and also domestic agricultural support,
would require certain adjustments to reflect the
UK’s withdrawal from the EU. For its part, the UK
indicated its intention to have its own separate
schedules of binding commitments for goods and
services, to take effect immediately upon leaving
the EU on 29 March 2019. This would involve
“replicating” as far as possible its obligations under
the EU’s current WTO commitments.

The next section describes the process that the UK
(and the EU) must follow at the WTO in order to
disentangle itself from the EU and to establish its
own schedules. Section 3 summarises the current
state of play in this regard. Section 4 considers
WTO rules pertaining to the vexed issue of the
“backstop”. Some potential obstacles to the UK’s
negotiation of FTAs are reviewed in Section 5.
Section 6 contains a few concluding remarks.

2. RECTIFICATION, MODIFICATION, AND
CERTIFICATION OF SCHEDULES

“Replication” is not a matter of the UK simply and
quickly copying-and-pasting (unilaterally) the EU’s
current trade commitments into its own schedule.
The International Trade Secretary admitted as
much - another indication that renegotiation
of the UK’s post-Brexit trade relationships was
proving much harder than some Leavers expected.
He conceded that several WT'O Members had
“expressed reservations” and, as a consequence,
the UK faced the prospect of lengthy negotiations.”
This is not surprising given the process required
by the WTO.

The new schedules of the UK and EU will depend
on the outcome of the process of “rectification”
or “modification” and eventually “certification”
of both their schedules. “Rectifications” involve
changes of a purely technical character that do
not alter the scope or the substance of the existing
commitments. By contrast, “modifications” entail
new commitments or improvements to existing
ones, with WTO Members being allowed to modify
or withdraw concessions from their schedules
through negotiation and agreement with other

WTO Members. With regard to the multilateral
GATT and GATS, certification requires the
consensus of all 164 Members of the WTO. In the
case of the plurilateral GPA, certification requires
the consensus of all 47 of its Members (28 of which
are currently EU Member States).

In order to introduce changes in the formal text
of the schedules, WTO Members are required to
follow specific procedures for the modification
and rectification. This involves the following steps:

e Submission — the Member submits a draft with
the proposed rectification or modification;

¢ Circulation — the WTO Secretariat circulates
the draft to all Members;

¢ Review — Members have three months in the
case of the GATT and 45 days in the case of the
GATS from the date of circulation to review
the draft; and

* Certification — the Director General certifies
the change provided there are no objections.

As regards proposed Goods Schedules, Members
may object if they believe their rights have been
adversely affected. As the EU’s current Services
Schedule is largely country-specific, it can be
relatively straightforward to adopt new Schedules
if other Members are not affected. However, an
objection from a single trading partner means
that the WTO cannot certify the proposed change
until the problem is resolved. WTO Members may
prefer to know the UK’s WTO schedules as well as
its ties with the EU before negotiating FTAs with
the UK.

3. STATE OF PLAY OF THE UK’S SCHEDULE
NEGOTIATIONS

GATT Goods Schedules

For goods in general, the schedule contains
binding commitments on tariffs. For agriculture,
it contains not only tariffs, but also TRQs, export
subsidies and some types of domestic support.

On 24 July 2018, WTO Members received a draft
of the UK’s own Goods Schedule setting out its
market access commitments once it leaves the
EU, which currently has exclusive competence for
goods as far as its Member States are concerned.
However, some 20 WTO Members (including
Argentina, Brazil, Canada, New Zealand, Thailand,
United States, and Uruguay?®) raised concerns about
the proposed schedules of both the UK and the EU

5. See https://www.gov.uk/government/news/uk-and-eu-set-out-proposals-to-wto-members-for-trade-post-brexit
6. TRQs allow a specified quantity to enter the market at a reduced (or zero) tariff. Once the limit has been reached, the tariff reverts to the bound MFN rates that can
exceed 100 per cent. Thus, they are very valuable for exporters of agricultural products. Quotas can be specific to one exporting country, a group of countries, or they can

be open to all suppliers.

7. See https:/www.bloomberg.com/news/articles/2018-10-25/u-k-suffers-brexit-trade-setback-over-co

-and-paste-wto-terms

8. See https:/iegpolicy.agribusinessintelligence.informa.com/-/media/agri-article-media/ieg-policy/2017/10/uk-eu-wto-letter.

pdf?la=en&hash=0FEFFE942594C160253D6815049A819C09FE2C6E
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on the grounds that they would not be consistent
with the principle of leaving other WTO Members
no worse off. While acknowledging the difficulty
of the Brexit process, Members nonetheless called
for a mutually acceptable solution that is as close
as possible to WTO rules so that the process does
not result in substantial reductions in market
access commitments, especially with regard to
TRQs. Apparently, there were also concerns about
the UK’s large farm subsidy claim.?

In the case of TRQs, covering some 125 tariff
lines, the EU and the UK had agreed to maintain
their tariffs at current levels and split their quotas
according to historical trade flows. This plan,
which was described as a “technical rectification”,
reportedly encountered stiff opposition by several
WTO Members.!® A country which currently
exports most of its sales of a given product to
the UK, for example, would not be inclined to
accept the larger part of the relevant TRQ being
assigned to the EU27, or vice-versa. Accordingly,
Argentina, Australia, Brazil, New Zealand, the US,
and other countries, are apparently seeking to
increase the quotas in order to compensate them
for any loss of market access caused by Brexit. In
addition, Members objected to the fact that the UK
proposal did not identify how the EU would be
treated in the UK’s market access commitments.
Furthermore, they expressed concern over the fact
that the UK was copying an “uncertified” EU-28
schedule, which may contain errors. In the view of
these Members, these are matters of general and
systemic concern, and Brexit should not result in a
loss of market access that was established through
previously negotiated outcomes.

Asaconsequence, the International Trade Secretary
announced that his plan to quickly “replicate” the
UK’s WTO commitments had failed, forcing the
Government to enter into what will likely be lengthy
negotiations with other Members on its basic terms
of trade after Brexit.! The UK will now pursue a
“modification” of its WTO commitments. This
involves full renegotiation with WTO Members of
commitments regarding key agriculture products
and offering compensation, where necessary
(via what is called a GATT Article 28 procedure).
However, this can be an arduous and lengthy
process, possibly compounded by the fact that
“serious multilateral negotiating experience is in
short supply in Whitehall”, according to the UK’s
former Ambassador to the EU.2 Thus, the UK’s
ability to have a certified set of WTO commitments

could be delayed for years. While the UK can
continue to trade in the meantime on the basis of its
proposed “uncertified” schedule, this could result
in disputes at the WTO. Moreover, negotiation of
new FTAs is bound to be more difficult.

GATT Services Schedules

A Member’s Services Schedule contains binding
commitments on how much access foreign service-
providers are allowed in specific sectors and
specifies the types of services for which individual
Members are not applying the “MFN” principle.
Services schedules are complex, involving
market access to 160 sub-sectors and four modes
of supply.® However, some entries in the EU’s
schedule apply only to individual Member States.
Insofar as this is the case for the UK, replication of
these commitments in its draft schedule might be
expected to be reasonably straightforward.

The UK’s draft schedule outlining its WTO
commitments for services once the UK leaves
the EU was circulated to WTO Members on 3
December 2018. As in the case of its initial draft
Goods Schedule, the UK considers this notification
to be a rectification of its concessions and
commitments under the WTO, on the grounds
that the schedule replicates, as far as possible, the
UK’s WTO concessions and commitments as an
EU Member. The UK would continue to trade on
current EU terms while the separate EU withdrawal
negotiating process between the UK and the EU is
ongoing.

In a document circulated to other WTO members
on 16 January 2019, Chinese Taipei reportedly
raised objections, arguing that the proposed text
made more than purely technical changes.* Once
again, this means that the WTO cannot certify the
UK’s proposed services schedule until the problem
is resolved. Chinese Taipei cited eight sections
where it had objections, mainly clauses that were
no longer relevant or necessary. But in financial
services and aircraft leasing and rental, Chinese
Taipei considers that the new schedule would leave
it with less market access than it had previously.
In the case of financial services, for example, it
identified several areas where the EU schedule
included a requirement for establishment in the
EU. In its view, “The United Kingdom changed
‘EU’ to ‘UK’ for these entries in its draft schedule.
This would appear to reduce market access, as it
reduces the geographical scope of establishment.”

9. Furthermore, several Members expressed concern over the methodology and accuracy of the import data that had been provided by the EU to justify its proposal to

modify its current WTO commitments owing to Brexit.

11. See https:/www.bloomberg.com/news/articles/2018-10-25/u-k-suffers-brexit-trade-setback-over-co
12. See https:/www.theguardian.com/politics/2017/jan/03/uk-ambassador-to-eu-quits-amid-brexit-row
18. The four modes of supply are: (1) the cross-border movement of services; (2) movement of consumers to the country of importation, (3) establishment of a “commercial
presence” in the importing country (by, for example, setting up a branch or subsuhary company); and (4) the temporary cross-border movement of natural persons. It is
estimated that mode 1 accounts for roughly 30 per cent of total world trade in services, mode 2 for 10 per cent, mode 3; for 56 per cent, and mode 4 for 5 per cent.

14. See https:/uk.reuters.com/article/uk-britain-eu-wto-taiwan/taiwan-objects-to-britains-post-brexit-wto-services-trade-arrangement-idUKKCNI1PA2TP
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If Chinese Taipei and potentially other WTO
members request adjustments of EU and UK
schedules to compensate for any reduction in
market access, the UK and EU may need to do so
by opening up trade in these or other areas. Such
liberalisation would apply to all WTO Members in
accordance with the MFN principle.

The GPA Schedules

The GPA covers 47 WTO Member governments,
including 28 of the EU’s current Member States,
which have opened their procurement activities
to international competition. The GPA aims to
ensure open, fair and transparent conditions of
competition in parties’ government procurement
markets, based on the principles of reciprocity
and to the extent agreed by Members. The GPA
has two elements — general rules and obligations,
and schedules of each participant’s entities,
whose procurements of listed goods, services and
construction services are subject to the agreement
if they exceed the threshold levels indicated in the
schedules.

At a meeting of the WTO’s Committee on
Government Procurement on 27 November 2018,
parties to the GPA approved in principle the UK’s
final market access offer to take part in the GPA,
in its own right, following its departure from the
EU. Parties to the Agreement are now deliberating
on the language of a decision to be put for formal
acceptance at a later stage.

4.“BACKSTOP” AND WTO RULES

The “backstop” is arguably the most contentious
element of the Brexit negotiations. Variously
described as an insurance policy or safety net,
the backstop is intended to ensure that there will
not be a hard border between Northern Ireland
and the Republic of Ireland, even if no formal
deal can be reached between the EU and UK on
trade and security arrangements. It would mean
that, if there were no workable agreement on
such arrangements, Northern Ireland would
remain aligned with those areas of the EU Single
Market needed to ensure continued North-South
cooperation, thereby guaranteeing a frictionless
border with the Republic, while the rest of the UK
would establish a basic customs union with the
EU.® This is obviously a complex solution that
is unlikely to be operational by 29 March 2019.
Nonetheless, both the UK and EU signed up to the
basic idea in December 2017 as part of the initial
Brexit deal. Not surprisingly, there have been

15. See https://www.politico.eu/article/irish-brexit-backstop-is-about-more-than-just-the-border/
16. See https:/www.irishtimes.com/news/world/uk/brexit-soft-border-with-north-is-not-possible-uk-report-finds-1.3428736

disagreements ever since over how it would work
in practice.

If Northern Ireland is to maintain the status
envisaged in the withdrawal agreement, then
the only way to avoid a major rupture in the UK
is for the UK to stay in some form of permanent
customs union with the EU. If the UK were to leave
the Customs Union, the backstop would not be
necessary, provided a means could be found to
obviate the need forphysicalborderchecksbetween
Northern Ireland and the Republic. However, a
House of Commons committee concluded in its
report on the matter that “We have had no visibility
of any technical solutions, anywhere in the world,
beyond the aspirational, that would remove the
need for physical infrastructure at the border”.
The UK has sought to make the backstop time
limited, but the EU argues that this is impossible
because the guarantees it offers are necessary as
long as no alternative solution is found.

In the event that there is no withdrawal agreement
between the UK and EU, the UK government insists
thatit does notintend to bring in any new checks on
goods crossing the border. The Irish government
has been insistent that it would not impose border
checks either. If there is no withdrawal agreement,
then the UK will be trading with the EU and the
rest of the world on WTO terms. That would
mean levying tariffs on some goods, particularly
food and agricultural products, and much higher
non-tariff barriers to trade compared to the EU’s
Single Market. If the UK were to refuse to check
goods crossing the Irish border and continue to
adhere to the WTO’s basic MFN principle, it could
not check imported goods reaching UK ports from
anywhere else.

But if the UK were to argue that Ireland was a
special case and thus continue to check goods at
other ports, the WTO itself cannot take action
against the UK for a possible violation of WTO
rules. Instead, as the WTO is a member-driven
organisation, one of its Members would have to
initiate a dispute so that a panel could then be
convened and eventually make a ruling.

However, the UK might possibly invoke the GATT’s
“national security exception” (Article XXI),” which
the US has recently resorted to in order to increase
tariffs against several countries, largely without
any justification. By contrast, the UK could perhaps
justifiably use the same exception to waive tariffs
(and non-tariff measures) on grounds of national
security. Under such circumstances, it is unlikely

In its examination of the matter, the EU Committee of the House of Lords concluded that there is “little prospect that the technology required entirely to resolve the Irish
border issue could become operational under the timetable for Brexit currently env1saged (https:/www.parliament.uk/documents/lords-committees/eu-select/UK%20
9 YEOYR()Y
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that any WT'O Member would initiate a dispute,
given the importance of maintaining security in
Northern Ireland and the Republic. It would be
up to the EU to do the same, and if it does not,
it would need to explain this to the Republic of
Ireland. Even if the WTO is on side, it remains
to be seen whether the EU and its Member States
would tolerate indefinitely a situation where this
particular border is an open backdoor to the single
market. Indeed, an EU official reportedly said
recently that “In a no-deal scenario, Ireland would
have to choose between setting up a physical
border with Northern Ireland and de facto leaving
the Single Market.”

5.FREE TRADE AGREEMENTS! AND WTO
RULES

Despite assertions by both the Brexit Secretary
and the International Trade Secretary to the
contrary,?° the UK’s Department for International
Trade reportedly briefed 30 business groups in
February 2019 on its failure to replicate most of
the EU’s trade deals with other countries around
the world by the time the UK withdraws from the
EU on 29 March 2019. This is not surprising, given
that other WTO Members may prefer to know
the UK’s WTO schedules as well as its ties with the
EU before negotiating FTAs. If the UK remains in
some form of customs union with the EU, there is
little, if any, scope for negotiating comprehensive
FTAs, because goods would be excluded from such
agreements with third countries. If, however, the
UK leaves the EU’s Customs Union, FTAs with the
EU and other WTO Members are clearly an option,
provided the Irish question can be resolved.

Once it does become a Member of the WTO with
its own schedules, the UK will be obliged to abide
by the WTO’s rules regarding FTAs, which are
inherently discriminatory and therefore constitute
departures from the MFN principle. According
to WTO rules, discriminatory FTAs should
encompass “substantially all trade” (GATT Art.
XXIV) and “substantial sectoral coverage” (GATS
Art. V), the aim being to ensure that FTAs create

more trade than they divert.? Therefore, WTO
rules would preclude single-sector FTAs. Thus,
the UK would not be able to negotiate FTAs with
the EU (or other WTO Members) for sectors such
as electronics, motor vehicles, and textiles. These
sectors are characterized by long pan-European
value chains and several production stages, which
magnify “effective” tariff rates in the event that the
UK does not remain in a customs union with the
EU.

With regard to the EU’s some 40 FTAs covering
more than 70 countries, including the one
concluded recently with Japan, as an EU Member,
the UK was automatically a participant in these
agreements. But if the UK leaves the EU without
a deal on 29 March 2019, it would lose these trade
deals immediately. The UK government had hoped
to replicate these FTAs “as far as possible” and
have them ready to enter into force in the event
of a no-deal Brexit so as to ensure “continuity and
stability”. Not surprisingly, given the government’s
lack of capacity to negotiate FTAs at the moment,??
the UK has hitherto failed to replicate all but four
of the EU’s trade deals with other countries. The
few exceptions involve those with Switzerland, the
Faroe Islands, Eastern and Southern Africa, and
Chile, all of which were concluded early in 2019.
Hence, none have involved the UK’s main trading
partners. With a much smaller market and less
access to the much bigger EU market, the UK would
obviously have considerably less bargaining power
in its FTA negotiations post-Brexit.

Among the other reasons why replication of the
EU’s existing FTAs with third countries has been
slow is that it is not necessarily a simple matter,
due to the rules of origin (RoO) contained in these
agreements.?® These rules are a non-tariff barrier
involving transformation tests (often requiring
a local value added threshold be met) in order to
determine eligibility for tariff and other preferences
under FTAs.>* The rules are intended to prevent
exporters in countries other than FTA partners
availing themselves of the preferences negotiated
in the agreement.

18. See https:/www.reuters.com/article/us-britain-eu-ireland-border/ireland-under-pressure-over-border-plans-for-no-deal-brexit-idUSKCNIQ31WB

19. FTAs rarely reduce barriers to trade between the partner countries sufficiently to justify this title as they are typically full of exclusions and restrictions to ‘free trade’.
20. “So be under no doubt: we can do deals with our trading partners, and we can do them quickly. I would expect the new Prime Minister on September 9th to
immediately trigger a large round of global trade deals with all our most favoured trade partners. I would expect that the negotiation phase of most of them to be

concluded within between 12 and 24 months.” (http://www.daviddavismp.com/david-davis-writes-for-conservative-home-about-the-economic-strate

-for-brexit) The

International Trade Secretary confidently declared in 2017 that all 40 current EU deals would be replaced with specific UK versions ‘one second’ after Brexit happens (https:/

www.dailymail.co.uk/news/article-6606217/Liam-Foxs-trade-department-failed-replicate-40-EUs-trade-deals-time-exit-day.h

tml ).

21. In the event of “no-deal”, some prominent “Leavers” have argued that Article XXIV would allow the UK and EU to continue to trade freely with each other on the basis
of an “interim agreement”. The UK and EU could simply notify the WTO that they are in the process of negotiating an FTA, to be concluded within 10 years. This has been
referred to as the “Malthouse Compromise”, which is thought to be a “WTO-compliant standstill” regarding trade between the EU and UK. However, such agreements

are rarely used at the WTO, and never in connection with major FTAs, for several good reasons (see https:/uktradeforum.net/2019/01/26/why-claims-about-a-wto-
article-24-interim-agreement-are-a-red-herring/). In the case of an “interim agreement”, the parties have to notify a plan and schedule, which will then be examined by
WTO Members, who can ask the parties to make changes to the plan or schedule. This is obviously much more onerous than regular RTAs, which are simply notified to
the WTO. This is why the vast majority of RTAs have not been notified as “interim agreements” even though they are implemented over a transition period (i.e. they are
actually “interim agreements”). The 10 year period in the “Malthouse Compromise” refers incorrectly to the period within which negotiations are to be concluded. In fact,
the Understanding on Article XXIV refers to 10 years as the period within which the agreement has to be implemented. This has nothing to do with negotiations. Besides,
an “interim agreement” is obviously not a “no-deal” situation as both the UK and EU would have to agree to it. Moreover, an “interim agreement” presumes that the

eventual destination is also agreed by the UK and EU, which is clearly not the case.

22. See https:/www.politico.eu/article/brexit-trade-negotiations-liam-fox-britain-does-not-have-capacity-to-strike-deals-now/

23. See https:/publications.parliament.uk/pa/cm201719/cmselect/cmbeis/379/87908.htm
24. Goods partly manufactured in a partner country (using inputs from non-partner countries) are only eligible for preferential tariff treatment if the local manufacturing

has sufficiently transformed the non-partner inputs. The RoO in the FTA sets out the criteria for what constitutes sufficient transformation.
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Their complexity and restrictiveness considerably
increase production costs and create additional
administrative costs of compliance, in some
instances at the border, thereby considerably
eroding the FTA’s purported trade creating effects.?

Typically, an EU FTA will require 60 per cent of the
content of a product to be sourced locally in order
forit to satisfy the terms of the agreement. Were this
provision to be simply rolled over in a UK-South
Korea deal, for example, vehicles manufactured in
the UK would not contain sufficient local content to
qualifybecause, at present, their UK content for RoO
purposes typically amounts to no more than 20-25
per cent of the vehicle. Consequently, the UK would
not benefit from the tariff-free access that FTAs
allow, unless the terms of existing agreements are
modified. Therefore, the UK will need to renegotiate
every existing EU FTA and reach agreement on
a new threshold for RoO, or agree that, for the
purposes of the agreement, EU content can count
as UK content and vice versa. The other option is
for the UK to develop its own supply chains rapidly,
reducing reliance on imported components and
delivering a high enough proportion of domestic
content to take advantage of new trade deals.
This is a formidable challenge, especially for the
automotive sector. Indeed, several carmakers have
warned that such a situation would be catastrophic
for the UK’s auto industry.

The lack of progress on a future bilateral FTA with
Japan — a goal set out by the UK’s Prime Minister
during a visit to Japan in August 2017 — exemplifies
the UK’s broader struggle to roll over existing
EU trade deals, let alone secure anything better.
According to officials involved in the talks, the UK
and Japan have made little progress on a new FTA
in the past 18 months, with tariffs set to revert to
WTO levels at the end of March unless the UK
ratifies a Brexit deal.?6 Although Japan has agreed
to extend existing trade terms for the duration of
the UK’s planned transition period with the EU, this
will not apply if the UK fails to strike a deal with
the EU. It is now too late for the Japanese Diet to
ratify any agreement before Brexit is scheduled to
take place on 29 March 2019. There is also a wide
gap in expectations regarding the type of FTA that
would apply either in the case of no-deal Brexit, or
at the end of the UK’s planned transition period,

which is due to end in December 2020. Besides,
Japan is undoubtedly confident that it can secure
better terms from the UK than it did in negotiations
with the much larger EU. It is therefore unwilling
to replicate its existing agreement with the EU in
either a bilateral FTA or in negotiations for the
UK to join the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTTP)
— a regional FTA involving eleven Pacific nations,
including Japan and Australia. “The new agreement
is not just a copy-and-paste of the existing treaty,’
said one Japanese official briefed on the talks. “The
tariffs, rules and quotas need to be negotiated
separately.”?

In the case of the US, notwithstanding President
Trump’s initial promise of a “quick, massive
bilateral trade deal”, the reality is likely to be quite
different.?® Subsequently, the US Ambassador to
the UK warned that this offer would not be possible
if the UK remained in the EU’s Customs Union.
Besides, FTA negotiations normally take several
years, during which, judging from its negotiations
with other countries, the US can be expected to
use its much stronger bargaining power to demand
trade concessions that the UK would find very
difficult to accept. In particular, the powerful US
farm lobby would want the UK to relax its health
and sanitary standards so as to allow importation
of, among other things, “chlorinated chicken”,
which a prominent Leaver, the Secretary of State
for Environment, Food and Rural Affairs, has
promised will never happen.? Moreover, US
healthcare providers would undoubtedly want
more access to the UK market, prompting anxiety
about the National Health Service.?° Without these
kinds of trade concessions, however, the UK could
once again find it impossible to negotiate an FTA,
especially given its much weaker bargaining power.

Nor can Australia (or, for that matter, Canada or
New Zealand) be expected to do the UK any favours.
Indeed, as mentioned earlier in connection with the
UK'’s efforts to establish its own schedules for goods
at the WTO, Australia has been particularly tough in
demanding increased quotas for agricultural goods.
This is a useful, if chilling, reminder that trade
negotiations are an unsentimental business. If a
country detects desperation or legal vulnerability, it
will exploit the situation to secure additional market

25. A study of 149 countries estimated that RoO reduced the trade creation effects of FTAs by around two-thirds. The study also found that the costs of meeting RoO are
equivalent to almost one-half of the available tariff preferences. They disentangle this overall cost into the transformation (higher input cost sourcing) effect (about 60 per

cent) and the administrative cost of compliance (about 40 per cent). See http://citeseerx.ist.psu.edu/viewdoc/summary?doi=10.1.1.515.3657

26. See https:/www.irishtimes.com/business/economy/no-deal-brexit-risks-rise-as-ul

27. See https:/www.ft.com/content/5ce60af2-2b90-11e9-abab-{f8ef2b976c7

k-japan-trade-talks-hit-buffers-1.3787043

28. See “Brexiters’ delusions on trade die hard”, Financial Times, 14 January 2019 https:/www.ft.com/content/d543bdd4-17de-11e9-b93e-{f4351a53f1c3

29. The US can be expected to demand, among other things, “comprehensive market access for US agricultural goods in the UK by reducing or eliminating tariffs” and
removing “unwarranted barriers” involving sanitary and phytosanitary” standards (https:/ustr.gov/sites/default/files/Summary of U.S.-UK_Negotiating Objectives.pdf).
30. The US is also likely to demand full market access for US pharmaceuticals and medical devices. Among the other demands that could be highly problematic for the UK
are those concerning currency and “non-market economies”, such as China. The US wishes to “ensure that the UK avoids manipulating exchange rates in order to prevent
effective balance of payments adjustment or to gain an unfair competitive advantage”. Currency matters have traditionally been excluded from trade negotiations, but

the Trump administration has injected them into negotiations, including those with China and Japan. Another provision involves the creation of “a mechanism to ensure
transparency and take appropriate action if the UK negotiates a free trade agreement with a non-market country.” This suggests that the US could cancel its FTA with the
UK if it does not like the terms of any such agreement that the UK might negotiate with China. (See https:/ustr.gov/sites/default/files/Summary of U.S.-UK_Negotiating

Objectives.pdf)
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access for its own exporters. Moreover, Australia’s
trade minister reportedly poured cold water on
proposals from the UK to swiftly join the CPTPP
regional bloc post-Brexit as “the UK is not within
the Pacific”’® On the other hand, he did indicate
that Australia is ready to “fast-track” some form
of bilateral deal with the UK. However, Australia’s
recent FTAs with Japan and Korea, respectively,
took roughly seven and five years to negotiate. This
suggests that even a “fast-track” FTA with the UK
would probably be several years away. Besides, any
FTA with Australia would, in large part, depend on
what kind of trade relationship the UK agrees with
the EU in the longer term.

India would very likely make specific demands
especially with respect to trade in services. As a
major exporter of services, India attaches great
importance to the liberalisation of the cross-border
movement of natural persons (GATS mode 4). This
would involve, in particular, easing visa restrictions
to work (or study) in the UK. Such liberalization
would probably not be welcomed by the many
people who voted to leave the EU because they
wished to reduce immigration.

Some Leavers do not recognise these difficulties.
Apparently, they believe that by freeing itself from
dependence on the slow-growing EU, the UK can
instead attach itself to the most dynamic economies
elsewhere in the world. However, the EU has already
successfully concluded FTAs with Japan, Canada
and South Korea, and done so from a position of
strength because it can offer an internal market
comparable in size to that of the US or China.

This belief by Leavers also defies the “gravity
model” of international trade.?> According to this
model (or equation), trade between any economies
is roughly proportional to the product of their
GDPs and inversely related to the distance between
them. The EU economy is roughly the same size as
that of US and located very close to the UK, which
explains why the UK has traditionally traded heavily
with Europe. It also suggests that FTAs with distant
countries are unlikely to compensate the UK for
reduced access to the EU market post-Brexit. This
belief also ignores the findings of an internal study
by the UK Government, which concluded that
even if the UK were to succeed in negotiating FTAs
with all the key trading partners it has identified,
they will not counterbalance the loss of trade as a
result of leaving the EU. Whereas leaving the EU
and initially falling back exclusively on WTO rules
would reduce growth by 9.3 per cent over 15 years,
an FTA with the US, for example, would boost
growth by a mere 0.2 per cent. This is exactly what
the “gravity model” of trade predicts.

6. CONCLUSIONS

Some 20 months ago, the former cabinet secretary
and head of the UK civil service remarked that

“«

. we need to start being honest about the
complexity of the challenge. We keep being told by
our politicians that Brexit can be delivered easily.
This isn’t correct. Believe me, we are embarking
on a massive venture. There is no way all these
changes will happen smoothly and absolutely no
chance that all the details will be hammered out in
20 months.’s

These comments could not have been more
prescient. By contrast, vacuous remarks such as
“Brexit means Brexit” or “Leave means Leave”
amply illustrate how out of touch with reality some
politicians have actually been.

While disentangling the UK from the EU
schedules and establishing its own terms of WTO
membership is arguably one of the simplest
aspects of Brexit, even this has turned out to be far
more complex than UK ministers ever imagined.
Furthermore, a deep and special post-Brexit
partnership (involving frictionless trade) with the
EU, especially across the border between Northern
Ireland and the Republic, seriously curtails the UK’s
freedom to negotiate FTAs with third countries in
the near future. Not surprisingly, therefore, the UK
will have failed even to replicate most of the EU’s
trade deals with other countries around the world
by the time of its scheduled withdrawal from the
EU on 29 March 2019.

32. See http§ //Krugman. blogs .nynmes com/2015/09/01/grav1ty/
: . dian. i
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Brexit Readiness Checklist
S|

) Customs
[ Register with Revenue for your EORI number in order to trade with the UK after
1st January 2021

[ Find out what is needed to complete customs formalities and decide
if they will be completed in-house or through a customs agent/broker

[ Consider if you will be responsible for completing customs formalities
in the UK and how this will be organised

[0 Check out customs authorisations and simplifications operated by Revenue that
could be useful in completing customs formalities, such as the system of deferred
payment on import duties

[J Consider the cashflow implications of import duties, VAT and excise on goods
imported from the UK (excluding Northern Ireland)

5@ Other Controls

[ Identify sanitary and phytosanitary (SPS) controls needed for live animals,
plants and products of animal and plant origin (including wood and wood products)

| Register with the Department of Agriculture, Food & the Marine as an importer

or exporter of live animals, plants and products of animal and plant origin

[ Contact the Environmental Health Service of the HSE for food of plant origin where
applicable

[J Ensure that you and your UK suppliers use the international standard ISPM 15
standard wood pallets for imports and exports of goods

B & Product Compliance

[ Ensure you are compliant with import/export regulatory requirements,
especially if you are importing/distributing goods from the UK post Brexit

] Ensure imported goods are correctly labelled and marked under EU Law

[ If you use a UK notified body for conformity assessment you will need
to transfer to an EU notified body. A list of EU notified bodies is available
on the EU Commission’s NANDO database
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@Eﬁ Supply Chain

] Map your supply chain for goods going to, from or through the UK including

the route to final destination

[J Examine supply chain costs and possible implications e.g. tariffs, customs formalities
and transport logistics

[ Seek assurances from your suppliers/distributors to ensure continuity of supply
or consider alternatives e.g. changing supplier in another market

[ Review contracts terms with your UK suppliers and customers

[ Find out the origin of product components as some goods that come from
the UK may not originate in the UK and may have an impact on duties or tariffs
payable on the final product

[ Acquaint yourself with the relevant documentation to demonstrate the originating
status of your goods

‘é)% Financial Management

[J Do you know your breakeven €/£ exchange rate for conducting business with
the UK and take the necessary steps to reduce your exposure, e.g. currency hedging?

[ Avail of Government financial supports to help manage your cashflow
e.g. by availing of the Brexit Loan Scheme and the Future Growth Loan Scheme
[0 Check out the range of enterprise and financial supports available to businesses

to meet Brexit related challenges under Government Support and Advice
on this leaflet

@:5) Also...

[0 Ensure that adequate protections are in place so that you can continue to transfer
personal data if your business involves the transfer of personal data to or from
the UK

[J Take the necessary steps to ensure continued protection of intellectual property
rights in the UK

[ Apply for licences/authorisations in the EU-27 if your business has relied on these
from UK authorities, or transfer such licences/authorisations issued by the UK
to an EU-27-authority

[ If you have a trade representative body engage with that body for additional
information
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Government

Rialtas na hEireann
Government of Ireland

Support and Advice

Government Advice and Guidance

« Enterprise Ireland’s Brexit Readiness Checker

« Enterprise Ireland’s Currency Impact Calculator

« Enterprise Ireland’s Customs Insight Online Course

« Local Enterprise Offices’ Brexit Mentor Programme

«InterTradelreland’s Brexit Advisory Service

Financial Supports

«Brexit Loan Scheme

«Future Growth Loan Scheme

« Enterprise Ireland’s Be Prepared Grant

«InterTradelreland’s Tariff Checker
«InterTradelreland’s Brexit Digital Content
« Competition and Consumer Protection Commission Guidance

«Skillnet Ireland’s Clear Customs Training

« Enterprise Ireland’s Act On Initiative

« Enterprise Ireland’s Market Discovery Fund «Enterprise Ireland’s Ready for Customs

«InterTradelreland’s Start to Plan Voucher

Preparing for new Customs Arrangements

In addition to the advice about changes in customs arrangements which is offered through Enterprise Ireland,
the Local Enterprise Offices, InterTradelreland, Skillnet Ireland and Bord Bia, information relating to Customs formalities

is available at: www.revenue.ie/brexit

Preparing for changes in Legislation and Standards

The Health and Safety Authority (HSA) provides support and advice to Irish companies regarding the legislative obligations for goods

and products such as chemicals machinery, pressure equipment, transportable pressure equipment, lifts and safety components, PPE,
equipment for use in explosive atmospheres, and on accreditation and the use of notified bodies. The National Standards Authority

of Ireland (NSAI) provides advice on how best to ensure businesses are certified to appropriate standards to access markets.

Enterprise Ireland
www.enterprise-ireland.com

Skillnet Ireland
www.skillnetireland.ie

brexitunit@enterprise-ireland.com

info@skillnetireland.ie

01727 2727

Local Enterprise Offices
www.localenterprise.ie

InterTradelreland
www.intertradeireland.com
brexit@intertradeireland.com

048 3083 4100 (028 from NI)

IDA Ireland
www.idaireland.com
brexit@ida.ie

01 603 4000

Strategic Banking
Corporation of Ireland
www.sbci.gov.ie

info@sbci.gov.ie
01 238 4000

Microfinance Ireland
www.microfinanceireland.ie
info@microfinanceireland.ie
01 260 1007

01207 9630

Revenue
www.revenue.ie/brexit
brexitqueries@revenue.ie
01738 3685

Department of Agriculture,
Food and the Marine
www.agriculture.gov.ie
brexitcall@agriculture.gov.ie

Udaras na Gaeltachta
www.udaras.ie
eolas@udaras.ie
091503 100

Health and Safety Authority
www.hsa.ie

wcu@hsa.ie

1890 289 389

National Standards
Authority of Ireland
www.nsai.ie
BrexitUnit@nsai.ie

076 106 4443

Department of Enterprise,
Trade and Employment
www.enterprise.gov.ie

info@enterprise.gov.ie
016312121

Bord Bia
www.bordbia.ie
brexit@bordbia.ie

Failte Ireland

www.failteireland.ie
info@failteireland.ie
01884 7101
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01807 3800

Competition and Consumer
Protection Commission

www.ccpc.ie
01402 5555

Health Service Executive
www.hse.ie

hselive@hse.ie

041 685 0300

Food Safety Authority of Ireland
www.fsai.ie

brexit@fsai.ie
01817 1300

3%, LEARN MORE

Go to www.gov.ie/brexit
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https://www.enterprise-ireland.com/en/funding-supports/Company/Esetablish-SME-Funding/Market-Discovery-Fund.html
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